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Proposed Changes by the OIG 
The OIG has proposed changes to the EMTALA 

law  

This was posted in the FR on May 12, 2014 

There was a 60 comment period 

Discusses and clarifies many existing sections 

Does make a couple of important proposed 
changes 

Hospitals should be familiar with this document and 
watch for the final changes when they become 
available 
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Proposed Changes in Summary 
 Clarify that on-call physicians at any participating hospital 

subject to EMTALA, including the hospital a patient 
initially presents to and the hospital with specialized 
capabilities or that has received a request to accept a 
transfer, face potential CMP and exclusion liability under 
EMTALA; and 

 Revise the factors to clarify that aggravating 
circumstances include: a request for proof of insurance or 
payment prior to screening or treatment, patient harm, 
unnecessary risk of patient harm, premature discharge, or 
a need for additional services or subsequent hospital 
admission that resulted or could have resulted from the 
incident, and whether the individual presented with a 
medical condition that was an emergency medical 
condition. 
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Proposed EMTALA Changes 
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https://oig.hhs.gov/aut
horities/docs/2014/fr-
79-91.pdf 
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Proposed EMTALA Changes 
Put the EMTALA authorities all in one section 

Removed outdated references to the pre-1991 
knowing requirement 

Clarify the CMP may be assessed for each 
violation 

Clarified that all participation hospitals are 
subject to EMTALA 
 Including those hospitals with specialized 

capabilities 
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Proposed EMTALA Changes 
Proposed to revise responsible physician to clarify 

that the on-call physician at any participating 
hospital is subject to EMTALA 

Clarifies that this includes taking care of a patient 
when the hospital has received a request to accept 
an appropriate transfer 

Otherwise the physician can be excluded and face 
a fine 

Any physician, including on-call physician, who fails 
to exam, treat, or transfer a patient appropriately 
can be penalized 
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Proposed EMTALA Changes 
On-call physician who fails to appears within a 

reasonable amount of time or refuses to show up is 
subject to EMTALA liability 

This includes on-call physicians at the hospital 
where the patient appears and the other hospital 
that has specialized capabilities 
 For example: refusing to accept an appropriate transfer 

CMS is modifying the definition of responsible 
physician to make it clear between the on-call 
physician at the hospital the patient presents and 
where they would send the patient 
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Proposed EMTALA Changes 
Wanted to clarify the OIG’s enforcement policy 

 Lists factors that will be considered in making both 
CMP (civil monetary penalties) and exclusion 
criteria 
 Removed mitigating factors 

 See list of aggravating factors 

 OIG will consider if physician failed to follow EMTALA in 
the past 

 Violations involve a case by case inquiry 

 This would include if the hospital failed to screen the 
patient in a timely manner and they left 
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Access to Hospital Complaint Data 
CMS issued Survey and Certification memo on 

March 22, 2013 regarding access to hospital 
complaint data 

 Includes acute care and CAH hospitals  
 Does not include the plan of correction but can request 

 Questions to bettercare@cms.hhs.com 

This is the CMS 2567 deficiency data and lists the 
tag numbers 

  Updated quarterly 
 Available under downloads on the hospital website at www.cms.gov 
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Access to Hospital Complaint Data 
There is a list that includes the hospital’s name and 

the different tag numbers that were found to be out 
of compliance 
 Many on restraints and seclusion, EMTALA, infection 

control, patient rights including consent, advance 
directives and grievances 

 Shows one of the most common deficiencies against 
hospitals is in the area of EMTALA with 696 citations 
March and 1140 Nov 2013 and 1275 Mar 2014 and 1325  
April 21, 2014 and 1725 Nov 4, 2014 

Will you be prepared if a surveyor shows up 
tomorrow with an EMTALA complaint?? 
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Access to Hospital Complaint Data 
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Updated Deficiency Data Reports 
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www.cms.gov/Medicare/Provider-Enrollment-and-
Certification/CertificationandComplianc/Hospitals.html 
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http://www.cms.gov/cciio/index.html
http://www.innovations.cms.gov/
http://www.cms.gov/Regulations-and-Guidance/Regulations-and-Guidance.html
http://www.cms.gov/Research-Statistics-Data-and-Systems/Research-Statistics-Data-and-Systems.html
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http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/ASCs.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/CommunityHealthCenters.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/CAHs.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/DialysisProviders.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/HHAs.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/Hospices.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/ICFIID.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/Labs.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/LSC.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/NHs.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/FSQRS.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/PRTFs.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/PsychHospitals.html
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/CertificationandComplianc/OutpatientRehab.html


  

  

EMTALA Deficiencies 
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Deficiencies           Apr 2014  Jan 2014  Nov 4 2014 

Tag 2400  Compliance 
with EMTALA 489.24 

414        365           486 

Tag 2401 Receiving 
Inappropriate Transfer 
 

 5               5              6 
 

Tag 2402  Posting Signs 
 

74              62          102 
 

Tag 2403 Maintain MR  16             11             21      

Tag 2404 On call 
physician 

73             65             85           
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Deficiencies            Apr 2014  Jan 2014  Nov 4 2014 

 Tag 
2405 

ED Log 130 115   164 

2406 MSE 316 281    375 

2407 Stabilization 
Treatment 

155 135    179 

2408 Delay in Exam 35 32     44 

2409 Appropriate Transfer  168 140   207 

2410 Sp Capability & 
Lateral Transfers 

0 0    0 

2411 Recipient  Hospital 
Responsibility 

69 
Total 1325 

57 
T 1275 

   76 
T 1725 17 



  

  

CMS Region 4 and 5 
Posting signs regarding guidelines regarding 

narcotic policy might be considered to be coercive 
or intimidating to patients who present to the ED 
with painful medical conditions 

Therefore violating both the language and intent of 
the EMTALA statute and regulation 

Some patients with legitimate need for pain control 
might be unduly coerced to leave the ED before 
receiving an appropriate medical screening exam 
 Consider removing the ED guidelines that may be posted 

in your ED although no prohibition against following SOC 
18 



  

  

Posters Regarding Prescribing Pain Medication 
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www.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/ 

https://www.facebook.com/ACEPFan
https://twitter.com/ACEPNow
http://www.acepnow.com/?feed=rss2
http://www.acepnow.com/
http://www.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/
http://www.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/
http://www.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/
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The Basic Concept of EMTALA                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
Hospitals that participate in the Medicare 
program must provide a medical screening 
exam to determine if the patient is in an 
emergency medical condition (EMC) and if so 
must be provided stabilizing treatment or 
transfer 
Passed to prevent hospitals from denying care to 
anyone in an emergency, not just pregnant 
woman; and to prevent hospitals from transferring 
patients before they were adequately stabilized 
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Original Case 
Case ignited blitz of national coverage 

Eugene Barnes, 32 YO male brought on 1-
28-85 to Brookside Hospital ED 

Had penetrating stab wound to scalp and the 
neurosurgeon refused to come 

Called 3 other hospitals and refused to take 

Finally sent to San Francisco General four 
hours after arrival but patient died 
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Cases Congress Heard 
William Jenness taken to hospital in care 
after auto accident. Hospital asked for 
$1,000 deposit in advance before they 
would treat, 

He couldn’t pay so transferred to a county 
hospital, 

 It took four hours before he reached the 
operating room, 

Six hours after the accident, he died, 
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Cases Congress Heard 
Anna Grant, in labor, went to a private 
hospital, and was kept in a wheelchair for  2 
hours and 15 minutes 

Check only once and no test were done 

 If any were done would have shown fetus to 
be in severe distress 

She was told to get herself to the county 
hospital 

Baby was still born at the county hospital 
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Cases in the News 
Patient waits in the emergency dept lobby for 
nearly two hours at Vista Medical Center East 

Patient had complained of chest pain (rated 
as 10 on scale of  1-10), nausea, and SOB 

Nurse went to get patient and she was 
leaning on her side unconscious with no pulse 

Lake county coroner rules that the death of 
Beatrice Vance was a homicide 
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Who are the Players? 
CMS or the Center for Medicare and 
Medicaid Services 

OIG is the Office of Inspector General 

QIO (Quality Improvement Organization) 

State survey agencies (abbreviated SA 
and an example is the Department of 
Health) 
In Ky it is the OIG 
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History 
In 1985, Congress enacts EMTALA which 
became effective in August 1, 1986 

It has changed dramatically since the original 
law was enacted 

Called the “genesis of EMTALA”,  

Note the word “ACTIVE” is not part of the 
name anymore 

EMTALA or Emergency Medical Treatment 
and Labor Act 
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History 
Congress enacted EMTALA as part of  the 
Consolidated Omnibus Reconciliation Act 
of 1985 (COBRA, Section 9121) 

Initially referred to  as “COBRA” 

More commonly called EMTALA 

Also known as  the Patient Transfer Act or 
the “Anti-dumping Law (SSA, Section 1867) 
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CMS EMTALA Website 
CMS has a website that lists resources on 
this issue 

 It includes CMS guidance to state survey 
agency directors and CMS regional offices 

 Includes information about the Technical 
Advisory Group (TAG), complaint procedures, 
EMTALA survey and certification letters, 
transmittals, etc. 

Available at http://www.cms.gov/EMTALA/ 
 



  

  

CMS EMTALA Website 
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www.cms.gov/R
egulations-and-
Guidance/Legis
lation/EMTALA/i
ndex.html 
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http://www.cms.gov/Regulations-and-Guidance/Legislation/EMTALA/CMS_Guidance_to_State_Survey_Agency_Directors.html
http://www.cms.gov/Regulations-and-Guidance/Legislation/EMTALA/emtalatag.html
http://www.cms.gov/Regulations-and-Guidance/Legislation/EMTALA/Downloads/CMS-1063-F.pdf
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som107ap_v_emerg.pdf
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/som107ap_v_emerg.pdf
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http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2004-Transmittals-Items/CMS049916.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2004-Transmittals-Items/CMS043348.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2004-Transmittals-Items/CMS043348.html
http://www.gpo.gov/fdsys/pkg/FR-2012-02-02/pdf/2012-2287.pdf
http://www.gpo.gov/fdsys/pkg/FR-2012-02-02/html/2012-2287.htm
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CMS EMTALA Website 

Exam and treatment of women in labor 

Payment for EMTALA 

Final rule on EMTALA 

 Interpretive Guidelines rewritten and issued 
May 29, 2009 with amendment on July 16, 
2010 
 Amended Tag 2406 on waivers 

Provider agreement under SSA 

 
 

 

 

 



  

  

Major Revisions May 29, 2009  
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Location of CMS Hospital CoP Manuals 

33 

 New website 
www.cms.hhs.gov/manuals/downloads/som107_Appendixtoc.pdf 



  

  

Current CMS EMTALA Manual 
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Available at 
http://www.cms.gov/EMTALA/ 



  

  

EMTALA is Appendix V 
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CMS 3 Page EMTALA Summary Sheet 
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www.cms.gov/Medicare/Provider-Enrollment-and-
Certification/CertificationandComplianc/Downloads/EMTALA.pdf 



  

  

CMS Transmittals 
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www.cms.gov/Transmittals/01_overview.asp 
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http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2005-Transmittals.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/2004-Transmittals.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Transmittals/CMS-Program-Memoranda.html
http://www.cms.gov/About-CMS/Agency-Information/Aboutwebsite/Help.html
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 Policy & Memos to States and Regions 
This is a very important website 

Hospitals may want to have one person 
periodically check this, at least once a month 

This is where new interpretive guidelines 
are published 

This is where new EMTALA memos are 
posted 

http://www.cms.hhs.gov/SurveyCertificationGe
nInfo/PMSR/list.asp#TopOfPage 
 



  

  

CMS Survey and Certification Website 
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www.cms.gov/SurveyCertifi
cationGenInfo/PMSR/list.asp
#TopOfPage 

 

Click on policy and memos 
to states and regionsl 

http://www.cms.gov/
http://www.cms.gov/
http://www.cms.gov/home/aboutcms.asp
http://www.cms.gov/CareersAtCMS/
http://www.cms.gov/newsroom/
http://questions.cms.hhs.gov/
http://archive-it.org/public/collection.html?id=2744
http://www.cms.gov/SurveyCertificationGenInfo/PMSR/http/www.addthis.com/bookmark.php?v=250&pubid=ra-4da5b2c47a9f9bd7
http://www.cms.gov/AboutWebsite/11_Help.asp
http://www.cms.gov/sp/sendpage.asp
http://www.cms.gov/pf/printpage.asp?ref=http://www.cms.gov/SurveyCertificationGenInfo/PMSR/list.asp?filterType=none&filterByDID=-99&sortByDID=4&sortOrder=descending&intNumPerPage=10
http://www.healthcare.gov/
http://www.cms.gov/home/medicare.asp
http://www.medicaid.gov/
http://www.cms.gov/home/medimedi.asp
http://cciio.cms.gov/
http://www.innovations.cms.gov/
http://www.cms.gov/home/regsguidance.asp
http://www.cms.gov/home/rsds.asp
http://www.cms.gov/home/outreacheducation.asp
http://www.cms.gov/
http://www.cms.gov/home/medicare.asp
http://www.cms.gov/SurveyCertificationGenInfo/PMSR/
http://www.cms.gov/SurveyCertificationGenInfo/01_Overview.asp
http://www.cms.gov/SurveyCertificationGenInfo/02_Spotlight.asp
http://www.cms.gov/SurveyCertificationGenInfo/035_CLIA.asp
http://www.cms.gov/SurveyCertificationGenInfo/03_ContactInformation.asp
http://www.cms.gov/SurveyCertificationGenInfo/04_BackgroundCheck.asp
http://www.cms.gov/SurveyCertificationGenInfo/04_BackgroundCheck.asp
http://www.cms.gov/SurveyCertificationGenInfo/05_QAPI.asp
http://www.cms.gov/SurveyCertificationGenInfo/05_QAPI.asp
http://www.cms.gov/SurveyCertificationGenInfo/05_QAPI.asp
http://www.cms.gov/SurveyCertificationGenInfo/06_RevisitUserFeeProgram.asp
http://www.cms.gov/SurveyCertificationGenInfo/07_Accreditation.asp
http://www.cms.gov/SurveyCertificationGenInfo/PMSR/list.asp
http://www.cms.gov/SurveyCertificationGenInfo/PMSR/list.asp
http://www.cms.gov/Includes/DynamicList/rss.asp?list=/SurveyCertificationGenInfo/PMSR/list.xml&filtertype=none&filtervalue=&filterbydid=0
https://subscriptions.cms.hhs.gov/service/subscribe.html?custom_id=566&code=USCMS_160
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http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/Policy-and-Memos-to-States-and-Regions-Items/Survey-and-Cert-Letter-15-05.html
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http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/Policy-and-Memos-to-States-and-Regions-Items/Survey-and-Cert-Letter-15-02.html


  

  

EMTALA and Ebola 
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www.cms.gov/Medicare/Provider-
Enrollment-and-
Certification/SurveyCertificationGe
nInfo/Downloads/Survey-and-Cert-
Letter-15-10.pdf 

http://www.cms.gov/
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http://www.cms.gov/Medicare/Medicare.html
http://www.medicaid.gov/
http://www.cms.gov/Medicare-Medicaid-Coordination/Medicare-MedicaidCoordination.html
http://www.cms.gov/cciio/index.html
http://www.innovations.cms.gov/
http://www.cms.gov/Regulations-and-Guidance/Regulations-and-Guidance.html
http://www.cms.gov/Research-Statistics-Data-and-Systems/Research-Statistics-Data-and-Systems.html
http://www.cms.gov/Outreach-and-Education/Outreach-and-Education.html
http://www.cms.gov/index.html
http://www.cms.gov/Medicare/Medicare.html
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http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/Policy-and-Memos-to-States-and-Regions.html


  

  

EMTALA and Ebola 
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EMTALA and Ebola 
CMS issues 4 page survey memo on November 21, 

2014 and questions at hospitalSCG@cms.hhs.gov 

Every hospital, including CAHs, with a DED, must 
conduct an appropriate MSE on all patients coming 
to the ED 

This includes patients suspected of having been 
exposed to Ebola 

All EDs are expected to be able to apply appropriate 
Ebola screening  

And if necessary to isolate and notify state agency 
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EMTALA and Ebola 
 If patient has Ebola then must follow current 

guidelines 

 If any complaints, CMS will take into consideration 
the public health guidance in effect at the time 

Hospitals are encouraged to monitor the CDC’s 
website for the current guidance and information 

CMS has received a number of inquiries from 
hospitals regarding their EMTALA obligations 

EMS or public health protocols may develop 
community wide protocols for bringing patients only to 
specified hospitals if suspected of having Ebola 
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CMS Memo Q&A Ebola 
 CMS Issues 13 page FAQ memo on Feb 13, 2015 

 CMS issued after receiving many questions on this topic 

 Hospitals with specialized capabilities should accept 
appropriate transfers if they have capacity to provide care 
including those with Ebola 

 The states are formally identifying hospitals that are qualified 
as a EVD treatment facility 

 CDC’s 3 tiered system does not violate EMTALA: frontline 
healthcare facility, Ebola assessment hospital and Ebola 
treatment hospital 

 Questions can be addressed to hospitalscg@cms.hhs.gov  
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CMS Memo Feb 13, 2015 Q&A Ebola 
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CDC Updates List of Treatment Centers 
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ENA and Ebola 
ENA has many resources available 

Discusses how we triage patients 
 Determine if the patient has a fever 

 Ask patients about travel to Ebola effected area in the last 
21 days 

 If yes isolate until further screening is done 

Discusses how to don and doff PPE 
 Use a buddy system to make sure equipment is put on 

and taken off correctly 

Guidelines on how to transport patients 
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ENA Website on Ebola Resources 
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www.ena.org/about/media/ebola/Pages/def
ault.aspx?utm_source=iContact&utm_mediu
m=email&utm_campaign=Emergency%20N
urses%20Association&utm_content=10-16-
14+Ebola 
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http://www.ena.org/_catalogs/masterpage/
http://www.ena.org/Pages/default.aspx
http://www.ena.org/about/Pages/Default.aspx
http://www.ena.org/about/media/Pages/Default.aspx
http://www.ena.org/about/media/ebola/Documents/FAQs.pdf
http://www.ena.org/about/media/PressReleases/Pages/Default.aspx
http://www.ena.org/about/media/BreakingNews/Pages/Default.aspx
http://www.ena.org/about/media/Pages/NewsUpdates.aspx
http://www.ena.org/about/media/Pages/CDCAlert.aspx
http://www.ena.org/about/media/ebola/Pages/default.aspx
http://enapresident.wordpress.com/
http://enapresident.wordpress.com/
http://enapresident.wordpress.com/
http://www.ena.org/about/media/ebola/Pages/default.aspx?utm_source=iContact&utm_medium=email&utm_campaign=Emergency%20Nurses%20Association&utm_content=10-16-14+Ebola
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http://www.bbc.com/news/uk-30109740
http://www.cdc.gov/media/releases/2014/p1116-travelers-from-mali.html
http://www.cdc.gov/media/releases/2014/p1116-travelers-from-mali.html
http://www.nytimes.com/2014/11/18/us/martin-salia-omaha-ebola-dead.html?_r=1
http://www.cnn.com/2014/11/13/health/nebraska-ebola-patient/index.html?hpt=hp_t2
http://www.bbc.com/news/world-africa-30033400
http://www.cnn.com/2014/11/11/health/ebola-craig-spencer/index.html?hpt=hp_t2
http://www.cdc.gov/vhf/ebola/hcp/ed-management-patients-possible-ebola.html
http://www.cdc.gov/vhf/ebola/hcp/ed-management-patients-possible-ebola.html
http://www.cdc.gov/vhf/ebola/hcp/ed-management-patients-possible-ebola.html
http://www.ena.org/practice-research/Practice/Documents/EbolaTopicBrief.pdf
http://www.ena.org/about/media/ebola/Documents/CDC%20Ebola%20Key%20Messages_11-5-14_FINAL.PDF
http://www.cdc.gov/vhf/ebola/about.html
http://www.cdc.gov/vhf/ebola/exposure/qas-monitoring-and-movement-guidance.html
http://www.cdc.gov/vhf/ebola/exposure/qas-monitoring-and-movement-guidance.html
http://www.cdc.gov/vhf/ebola/qa.html
http://www.cdc.gov/vhf/ebola/transmission/qas.html
http://www.cdc.gov/vhf/ebola/transmission/human-transmission.html
http://www.cdc.gov/vhf/ebola/outbreaks/2014-west-africa/case-counts.html
http://www.cdc.gov/vhf/ebola/outbreaks/2014-west-africa/case-counts.html


  

  

ACEP Resources on Ebola 
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http://www.acep.org/
http://webapps.acep.org/MasterSignIn/SignIn.aspx?redir=http://www.acep.org/ebola/
https://webapps.acep.org/MemberApp/AcepMemberApp.aspx
https://webapps.acep.org/myacep/default.aspx
http://webapps.acep.org/myacep/default.aspx?tab=account
http://www.acep.org/Default.aspx
http://newsroom.acep.org/
http://www.acep.org/contactus
http://www.acep.org/aboutus
http://www.acep.org/clinical-practice
http://www.acep.org/education/
http://www.acep.org/profdev
http://www.acep.org/meetings-events/
http://www.acep.org/advocacy
http://www.acep.org/membership/
http://www.acep.org/bookstore
http://www.acep.org/Content.aspx?id=49810
http://www.acep.org/Content.aspx?id=49991
http://www.acep.org/Content.aspx?id=32150
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Identify, Isolate, Inform 

52 

http://www.acep.org/uploadedFiles/ACEP/practiceResources/issuesByCategory/publichealth/Ebola%20Key%20Messages.CDC_11-19-14.pdf
https://www.youtube.com/watch?v=UKCf9PP6mH8
http://www.jwatch.org/na36218/2014/11/07/ten-key-facts-about-ebola-true-or-false
http://www.acep.org/uploadedFiles/ACEP/practiceResources/issuesByCategory/publichealth/ACEP%20Ebola%20Expert%20Panel%20Consensus%20Statement.111314.pdf
http://www.acep.org/uploadedFiles/ACEP/practiceResources/issuesByCategory/publichealth/ACEP%20Ebola%20Expert%20Panel%20Consensus%20Statement.111314.pdf
http://www.acepnow.com/article/cdc-ebola-expert-tim-uyeki-md-mph-outlines-diagnostic-treatment-safety-information-emergency-physicians/
http://www.cdc.gov/vhf/ebola/hcp/case-definition.html
http://www.cdc.gov/vhf/ebola/diagnosis/index.html
http://www.cdc.gov/vhf/ebola/hcp/patient-management-us-hospitals.html


  

  

CDC ED Evaluation 

53 
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CDC Resources on Ebola 
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www.cdc.gov/vhf/ebola/ 
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http://www.cdc.gov/vhf/ebola/outbreaks/2014-west-africa/case-counts.html
http://www.cdc.gov/vhf/ebola/hcp/survivability-ebola-medical-waste.html
http://www.cdc.gov/vhf/ebola/hcp/survivability-ebola-medical-waste.html
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http://www.cdc.gov/vhf/ebola/hcp/index.html
http://www.cdc.gov/vhf/ebola/hcp/infection-prevention-and-control-recommendations.html
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www.medscape.com/viewarticle/833907 
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OSHA Resources on Ebola 
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www.osha.gov/SLTC/ebola/ 

https://www.osha.gov/whatsnew.html
https://www.osha.gov/html/RAmap.html
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https://www.osha.gov/index.html
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https://www.osha.gov/dte/index.html
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https://www.osha.gov/briefing.html
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http://www.whistleblowers.gov/
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https://www.osha.gov/SLTC/ebola/hazards.html
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CMS Also Issues Memo October 10, 2014 
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CMS S&C Memo  EMTALA & CAH 
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EMTALA, CAH & Telemedicine 
CMS welcomes the use of telemedicine by CAH 

CAH not required to have a doctor to appear 
when patient comes to the ED 

PA, NP, CNS, or physician with emergency care 
experience must show up within 30 minutes 

 If MD/DO does not show up must be immediately 
available by phone or radio contact 24 hours a 
day 

This can be met by use of telemedicine physician 
or the physician on site 
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CMS Memo Dec 13, 2013 
CMS issues 7 page memo dated Dec 13, 2013 

regarding payor requirements and collection 
practices 

These are covered throughout this program but 
every hospital should be familiar with this memo 

EMTALA is a federal law and pre-empts any 
inconsistent state law 

Some proposed or existing payment policies of third 
party payors of hospital services are in violation of 
the federal EMTALA law 
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CMS Memo Dec 13, 2013 
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CMS Memo Dec 13, 2013 
Hospital cannot request payment or co-pays until 

after an appropriate medical screening exam (MSE) 
is done and they have initiated stabilizing treatment 

The ACA provided several provisions requiring 
certain insurers to cover emergency services, 
including stabilization, with preauthorization 

Some have asked CMS to intervene if they believe a 
state Medicaid policy conflicts with EMTALA 

CMS will only approve ones that do not conflict with 
EMTALA 
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OIG  Advisory Opinion 
There are two important Office of Inspector 

General Advisory Opinion related to EMTALA 

 Issued September 20, 2007, No. 07-10 (also 
issued second one, No. 09-05 on May 21, 2009) 

OIG agrees not to prosecute a hospital for 
paying for certain on call services for on call 
physicians 

Physicians agree to take call rotation on even 
basis, 

 http://www.oig.hhs.gov/fraud/docs/advisoryopinions/2007/AdvOpn07-10A.pdf 
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OIG Advisory Opinion 
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OIG Advisory Opinion 
Physicians are paid a rate for each day on 
call 

18 days a year are gratis 

Rate based on specialty and whether 
coverage is weekday or weekend, likelihood 
to be called, severity of illness, degree of 
inpatient care required 

Rates provided at fair market value 

Program open to all 
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OIG Opinion 2009 No 09-05 
Second one was concerning a 400 bed non profit 

general hospital and only provider in that county 
area for acute care services 

Had many times where no one on call and had to 
transfer patients out 

Proposed to allow on-call doctors to submit claims 
for services rendered to indigent and uninsured 
patients presenting to the ED 

Signed an agreement that this was payment in full 
and would show up in 30 minutes  
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OIG Opinion 2009 No 09-05 
Got $100 for ED consultation, $300 per 
admission, $350 for primary surgeon and for 
physician doing an endoscopic procedure 

OIG allowed finding it did not include any of 
the four problematic compensation structures 
and presented a low risk of fraud and abuse 

Payments were fair market value and without 
regard to referrals or other business 
generated by the parties 
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Paying for On-Call Physicians 
Arrangement does not take into account and 

the value or volume of past or future referrals 

Each and every arrangement has to be based 
on the totality of its facts and circumstances 

Safe harbor for personal services used 
(contract, over one year) but does not fit 
squarely since aggregate amount can not be 
set in advance 

Arrangement in this case presents low risk of 
fraud and abuse 
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Paying for On-call Services 
Bottom line is that hospitals should be aware of 

the OIG advisory opinions 

Hospitals should have a process to support the 
rationale for paying physicians for on-call 
services  

Hospitals should be able to justify the 
reasonableness of the amount of the payments 

Try and get the on-call payment arrangements to 
fit within the fraud and abuse laws to satisfy the 
OIG 



  

  71 

OIG Compliance Program Guidance for Hospitals 
Department of HHS, OIG, issued 
“Supplemental Compliance Program 
Guidance  (CPG) for Hospitals issued January 
2005 
Available at   

http://oig.hhs.gov/fraud/complianceguidance.asp 

OIG promotes voluntary compliance programs 
for hospitals 

This document contained a section on 
EMTALA 
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EMTALA OIG CPG for Hospitals 
Hospitals should review their obligations 
under this federal law 

Know when to do a medical screening 
exam 

Know when patient has an emergency 
medical condition 

Know screening can not be delayed to 
inquire about method of payment or 
insurance 
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EMTALA OIG CPG for Hospitals 
Even if on diversion and patient shows up- 
they are yours 

Do not transfer a patient unless there is a 
transfer agreement for unstable patients with 
benefits and risks 

Provide stabilizing treatment to minimize the 
risks of transfer 

Medical records must accompany the patient 

Understand specialized capability provision 
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EMTALA   OIG 
Must provide screening and treatment within full 

capability of hospital including staff and facilities 
 Includes on call specialist 

On call physicians need to be educated on their 
responsibilities including responsibility to accept 
transferred individuals from other facilities 
Must have policies and procedures 

Persons working in the ED should be periodically 
trained and reminded of EMTALA obligations and 
hospital’s P&P 
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Medicare State Operations Manual 
CMS  issued Appendix Q on Guidelines for 
Immediate Jeopardy on February 14, 2014 

These guidelines for CMS surveyors contain an 
EMTALA trigger 

These apply to all facilities that receive 
Medicare/Medicaid reimbursement including Critical 
Access Hospitals  

All CMS manuals now available at 
http://www.cms.hhs.gov/manuals/downloads/som10
7_Appendixtoc.pdf 

 



  

  

Location of EMTALA Manual  App V 
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www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/downlo
ads/som107_Appendixtoc.pdf 
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www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/downloads/som
107_Appendixtoc.pdf 
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 Guidelines for Determining Immediate Jeopardy 

This includes failure to perform medical 
screening exam as required by EMTALA or to 
stabilize or provide safe transfer  

Individual turned away from the emergency 
department (ED) without a medical screening 
exam 

Women with contractions not medically 
screened for status of labor 
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CMS Guidelines for Determining Immediate Jeopardy 

•Absence of ED or OB medical 
screening documentation 

•Failure to stabilize emergency 
medical condition 

•Failure to appropriately transfer an 
individual with an unstable medical 
condition 
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TJC Standards 
RC.02.01.01 Medical record must contain 

emergency care and treatment 
The time and means of arrival to the ED 
 If the patient left AMA 
All orders, progress notes, medication given, 

informed consent, use of interpreters, adverse 
drug reactions 
Records of communication with patients 

including telephone calls such as abnormal test 
results from the ED 
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TJC  EMTALA Standards 
Summarize care provided in the ED and 
emergency treatment prior to arrival 

RC.02.01.01 Conclusion reached at the 
termination of care in the ED 

–The patient's final disposition 

–Condition 

–Instructions given for follow-up care, 
treatment, and services 
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CMS Regional Offices (RO) 
 The RO evaluates all complaints and refers 
that warrant SA investigation (state agency) 

SA or RO send a letter to complainant 
acknowledging and letting person know if 
investigation is warranted 

Look to see if violation of the Provider 
agreement or related Special responsibilities in 
emergency cases 
CFR electronically  available free of charge at 
 http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&tpl=%2Findex.tpl 
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Regional Offices 

 There are 10 regional offices (ROs) 

 See list at end of addresses of all ROs 

 RO gives initial verbal authorization for 
investigation 

 Then prepares Form for Request for Survey 
(1541A) 

 Copy available at; 
http://www.cms.hhs.gov/cmsforms/downloads/cms1541a.pdf 
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 Regional Office 
RO also sends hospital Form 562 Medicare/CLIA 

Complaint Form (determine allegation, whether 
finding substantiated or not, number of 
complainants per allegation, source of complaint, 
date received etc.), 

May complete FORM 2802 Request for validation of 
accreditation survey for hospital (accredited by TJC, 
DNV Healthcare, CIHQ, AAHHS, or AOA, areas 
surveyed, conditions (governing board,  patient 
rights, pharmacy)  or standards 

State Agency does not notify hospital in advance 
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Introduction to EMTALA 
EMTALA is  a CoP  (Condition of Participation) in 
the Medicare program for hospitals and critical 
access hospitals 

Hospitals agree to comply with the provisions by 
accepting Medicare payments 

Hospitals should maintain a copy of these 
interpretative guidelines (the most important 
resource) on their intranet and have a hard copy 

Recommend hospitals have a resource book on 
EMTALA in ED, OB, and behavioral health units 
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CMS EMTALA Interpretive Guideline 
Revised EMTALA guidelines published May, 29, 

2009  and amended July 16, 2010 and copy at 
http://cms.hhs.gov/manuals/Downloads/som107ap_v_emerg
.pdf 

First, the regulation is published in the federal 
register 

Next, CMS take and adds interpretive 
guidelines and survey procedure 

Not all sections have a survey procedure 
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Interpretive Guidelines 
Each section has a tag number 
To read more about any section go to the tag 
number such as A-2403/C-2403 
A indicates a hospital standard and C is for 
Critical Access Hospitals 
68 pages long and starts with Tag 2400 and 
goes to Tag to 2411 
First part is the investigative procedures and 
includes entrance, record review, exit 
conference etc. 
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Interpretive Guidelines 
Part II is the section on responsibilities of 
Medicare Participating Hospitals in 
Emergency Cases 

Includes on-call physician requirements 

Includes use of dedicated emergency 
departments (DEDs) 

Includes stabilization and transfer 
requirements 



  

  

Completely Rewritten in 2009 & Updated 2010 
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www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/do
wnloads/som107_Appendixtoc.p
df 



  

  

Current CMS EMTALA Manual 
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www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/downl
oads/som107_Appendixtoc.pdf 
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Sample Page 



  

  95 

EMTALA Sources of Law 
Special Responsibilities of Medicare Hospitals 
in Emergency Cases EMTALA is located at 42 
C.F.R. 489.24   

Federal Register and CFR are available free 
off internet at 
http://www.gpoaccess.gov/fr/index.html 
 Available at http://ecfr.gpoaccess.gov/cgi/t/text/text-

idx?c=ecfr&sid=c07ae216364917a701e2426eb3f1419c&rgn=div8&view=t
ext&node=42:4.0.1.5.27.2.212.5&idno=42 



  

  

Sign Up to Get Fed Register for Free 
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http://listserv.access.gpo.gov/cgi-
bin/wa.exe?SUBED1=FEDREGTOC-L&A=1 

http://www.lsoft.com/
http://listserv.access.gpo.gov/cgi-bin/wa.exe?INDEX
http://listserv.access.gpo.gov/cgi-bin/wa.exe?SHOWTPL=LISTSERV-HOME-HELP
http://listserv.access.gpo.gov/cgi-bin/wa.exe?ADMINDASH
http://listserv.access.gpo.gov/cgi-bin/wa.exe?OWNER=
http://listserv.access.gpo.gov/cgi-bin/wa.exe?MOD=
http://listserv.access.gpo.gov/cgi-bin/wa.exe?REPORT&z=3&s=0&9=O
http://listserv.access.gpo.gov/cgi-bin/wa.exe?INDEX
http://listserv.access.gpo.gov/cgi-bin/wa.exe?LOGON
http://listserv.access.gpo.gov/cgi-bin/wa.exe?SUBED1=FEDREGTOC-L&A=1
http://listserv.access.gpo.gov/archives/images/b-help.png
http://listserv.access.gpo.gov/archives/images/b-help.png
http://listserv.access.gpo.gov/
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Two Other Important Laws 
There are also two other important laws that 
address EMTALA issues 
First is the Basic Commitment  Section 1866 
which is Agreement with Providers (42 U.S.C. 
1395cc) which is relevant to the second one 
Also referred to the Essential of Provider 
Agreement 
Second is section 1867 (42 U.S.C. 1395dd)  on 

Examination and Treatment for an Emergency 
Medical Condition (EMC) 



  

  

Can Get eCFR Free Off Website 
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www.ecfr.gov/cgi-bin/ECFR?page=browse 

http://www.gpo.gov/about/
http://www.gpo.gov/newsroom-media/
http://www.gpo.gov/congressional/
http://www.gpo.gov/oig/
http://www.gpo.gov/careers/
http://www.gpo.gov/contact.htm
http://gpo.custhelp.com/
http://www.gpo.gov/help/index.html
http://www.gpo.gov/
http://www.gpo.gov/customers/
http://www.gpo.gov/vendors/
http://www.gpo.gov/libraries/
http://www.gpo.gov/searchwebapp/search/home.action
http://www.gpo.gov/searchwebapp/search/home.action
http://www.gpo.gov/fdsysinfo/aboutfdsys.htm
http://www.gpo.gov/searchwebapp/search/home.action
http://www.gpo.gov/searchwebapp/browse/collectiontab.action
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=browse
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=simple
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=boolean
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=proximity
http://www.ecfr.gov/cgi-bin/historyECFR?SID=24456dfd12f23570c57a12c52a826d2e
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=searchtips
http://www.ecfr.gov/cgi/t/text/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&c=ecfr&tpl=/correctionspage.tpl
http://www.ecfr.gov/cgi/t/text/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&c=ecfr&tpl=/update.tpl
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=userinfo
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=faq
http://www.ecfr.gov/cgi/t/text/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&tpl=/agencylist.tpl
http://www.ecfr.gov/cgi/t/text/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&tpl=/ibr.tpl
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=browse
http://www.gpo.gov/fdsys/bulkdata/CFR
http://www.gpo.gov/fdsys/bulkdata/CFR
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=browse
http://www.ecfr.gov/cgi-bin/ECFR?SID=24456dfd12f23570c57a12c52a826d2e&page=browse
http://www.ecfr.gov/cgi-bin/ECFR?page=userinfo
mailto:ecfr@nara.gov
mailto:webteam@gpo.gov
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Basic Section  2400 
Defines  hospital to include CAH so all hospitals 

are govern by EMTALA 

Requires that a medical screening exam (MSE) 
be given to any patient who comes to the ED  

Requires that any patient with an EMC or in labor 
be provided necessary stabilizing treatment 

Requires hospital to provide an appropriate transfer 
such as when patient requests or hospital does not 
have the capability or capacity to provide the 
necessary treatment 
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Essentials of Provider Agreement 
  Basic Commitment Requires the following; 

To maintain a list of physicians who are on 
call for duty after the initial examination to 
provide treatment necessary to stabilize an 
individual with an emergency medical 
condition  

Must maintain medical records for five 
years from date of transfer 



  

  

Provider Agreement 
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www.ecfr.gov/cgi-bin/text-
idx?SID=24456dfd12f23570c57a12
c52a826d2e&tpl=/ecfrbrowse/Title4
2/42cfr489_main_02.tpl 

http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7&rgn=div5
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1&rgn=div6
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.1&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.2&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.3&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.4&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.5&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.6&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.7&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.1.14.8&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.2&rgn=div6
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.2.14.1&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.2.14.2&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.2.14.3&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.2.14.4&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.2.14.5&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=24456dfd12f23570c57a12c52a826d2e&node=42:5.0.1.1.7.2.14.6&rgn=div8
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The  EMTALA Sign  2400 
To post conspicuously in any emergency 

department,  a sign specifying the rights of 
individuals with respect to exam and treatment for 
EMC and for women in labor    

Sign must one specified by the secretary 

Sign must say if you participate or not in Medicaid 
program 

Note that more information on EMTALA sign in 
section 2402 
 Make sure sign is clearly visible from a distance of 20 feet 

so at least 18” by 20” unless in posted in small room 
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IT'S THE LAW 
 

IF YOU HAVE A MEDICAL EMERGENCY OR ARE IN 
LABOR, YOU HAVE THE RIGHT TO RECEIVE, 

within the capabilities of this hospital's staff 
and facilities: 

 
An appropriate Medical SCREENING EXAMINATION 

 
Necessary STABILIZING TEATMENT 

(including treatment for an unborn child) and, if necessary, 
An appropriate TRANSFER to another facility 
Even if YOU CANNOT PAY or DO NOT HAVE 

MEDICAL INSURANCE 
or 

YOU ARE NOT ENTITLED TO MEDICARE OR MEDICAID 
This hospital (DOES/DOES NOT) participate in the Medicaid Program 



  

  104 



  

  105 

Who Does EMTALA Apply To? 
Applies to hospitals who participate in 
the Medicare 

EMTALA is a condition of participation 
(CoP) just like the hospital and critical 
access CoPs 

Is  not limited to Medicare patients  and 
includes any individual who comes to the 
ED requesting care 



  

  106 

Who Does EMTALA Apply To?  
If no verbal request is made it would 
include if a reasonable prudent layperson 
observer would conclude they need 
emergency care (not breathing) 

That  present themselves to an area of the 
hospital that meets the definition of  
dedicated emergency department of DED 

There are three criteria to what constitutes 
a DED 
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Who Does EMTALA Apply To?  
Dedicated ED includes if licensed by state as 
ED, holds itself out to public as providing 
emergency care, or during preceding calendar 
year, provided at least 1/3 of its outpatient 
visits for treatment of EMC 

Example hospital has an emergency 
department (ED), or trauma center 

It covers all individuals regardless of payment 
source 
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Who Does EMTALA Apply To?  
Does not cover people on the phone 

It does covers patients in a car at the ED 
doors trying to access the ED 

 It covers patients anywhere on hospital 
property seeking emergency care , for 
example they come in the wrong entrance 
to the hospital and are looking for the ED 

Covers non-citizens of the US and minors 
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No Delay in Exam or Treatment  2400 
Hospital may not delay an appropriate MSE 
to inquire about the individual’s method of 
payment or insurance status 
CMS and OIG issue a special advisory 
bulletin on November 10, 1999 (Fed Reg. 
Volume 64, No. 217, 61353) which is still 
relevant today 
Every hospital should read this to 
understand how to meet compliance with 
this section 
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Special OIG/CMS Advisory 



  

  111 

Payment Issues 2400 and 2408 
The hospital can obtain basic information such 

as name, chief complaint, and physician 
The hospital may seek authorization for payment 

and services after the medical screening 
examination and once patient is stabilized 
  Hospitals can not condition screening and 

treatment upon completion of a financial 
responsibility form or provision of co-pay for the 
services 
Consider bed side registration when beds are 

open 
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Payment Issues 
Hospitals can not delay a medical screening 

exam or stabilizing treatment to prepare an ABN 
(advance beneficiary notice)  and obtain a 
beneficiary signature on this form (also 2408) 

Can collect registration information if no delay 
such patient is triaged and there is no bed is 
available but need to document to create a clear 
record 

The obligation to pay for emergency services 
under Medicare managed care contracts is based 
on the “prudent layperson standard” 
 



  

  113 

Payment Issues 
Hospital can ask for an insurance card 
as long as does not delay treatment 
(2406) 

Hospital can ask for medical information 
when needed from a health plan but not 
payment information 

Again, once the patient is stabilized the 
hospital can get insurance information 
or authorization from an insurance plan 
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Reasonable Registration Processes 
Hospitals can follow reasonable 
registration processes 

This may include asking if individual is 
insured as long as does not delay 
screening or treatment 

Can collect demographic information and 
who to contact in case of an emergency 

No prior authorization from managed care 
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Receiving Hospital   2408 
This applies equally to the receiving 
hospital 

Hospital with specialized capability has 
bed and staff and must accept patient 

Can not delay transfer of an unstable 
patient pending receipt or verification of 
financial information 
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Financial Questions from Patient 
This person must be knowledgeable about 

EMTALA 

This person should tell the patient that the 
hospital stands willing and ready to provide a 
MSE and stabilization 

Staff should encourage the patient to defer further 
discussion of financial responsibility under 
stabilized 

Do not give ABNs (advanced beneficiary notices) 
to ED patients upon arrival 
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Whistle-Blower Protection  2400 and 2410 

Hospital may not penalize or take 
adverse action against a MD or qualified 
medical personnel (QMP) for refusing to 
authorize transfer of an individual with 
an EMC that has not been stabilized 

Can not penalize a hospital employee 
who reports a suspected violation 
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Patients Who Want to Sign Out AMA 

The physician should obtain a written 
informed refusal of the examination or 
treatment (2407) 

This includes getting  a written refusal for an 
appropriate transfer (2407, 2408) 

Remember that CMS provides the patient 
the right to refuse treatment 

Can refuse a part of the treatment without 
signing out AMA 
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Patients Who Want to Sign Out AMA 

There are 3 steps to patients who want to 
leave AMA 

Offer the patient further medical exam and 
treatment 

 Inform of risks and benefits of withdrawal prior 
to receiving this care 

Take reasonable steps to secure written 
informed consent for refusal 
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AMA Documentation 
The medical record should include a 
description of the risks discussed  

If the patient leaves without notifying 
anyone, document the fact the patient 
was there, what time they discovered 
she left while retaining all triage notes 
Source: OIG/CMS Advisory Bulletin and Tag 
2407 
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Against Medical Advice 
CMS says the hospital will be found in 
violation of EMTALA for patient who leaves 
AMA or LWBS (Tag 2406) 

 If the individual left at the suggestion by the 
hospital 

 If the condition was an emergency, and the 
hospital was operating beyond its capacity, 
and did not attempt to transfer the patient 

There must be no coercion or suggestion 
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Specialized Capability   2400 

Medicare hospital are required to accept 
appropriate transfers of individuals with 
EMCs if the hospital has the specialized 
capabilities 

This is when the sending or transferring 
hospital does not have the specialized 
capabilities 

The receiving hospital must also have the 
“capacity” 
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Specialized Capability 
The receiving hospital has a burn unit or trauma 

unit and the sending hospital does not 
Does the receiving hospital have an open bed and 

staff to care for the transfer? 
The receiving hospital does not have to accept a 

patient if it does not have the capacity to stabilize 
the person  
An example is hospital wants to transfer a suicidal 

patient but the hospital does not have a behavioral 
unit either or an obstetrical unit for the transfer of a 
pregnant patient 
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Capacity  
Capacity means the ability of the hospital to 
accommodate the individual requesting 
examination or treatment of the transferred 
individual 

Capacity encompasses such things as 
numbers and availability of qualified staff, 
beds and equipment 

The hospital's past practices of 
accommodating additional patients in excess 
of its occupancy limits 
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Capacity 
Redefined by CMS in November  
2001 memo 

So test is not if the hospital has ever 
done it before but rather whatever a 
hospital customarily does to 
accommodate patients in excess of its 
occupancy limits 

 This is a lower standard of care 
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Policies and Procedures Required  2400 
Hospitals are required to adopt an 
EMTALA policy  

Policy needs to comply with all the 
EMTALA requirements 

Hospitals should consider EMTALA 
training during orientation and periodically 

Remember OIG Guidance that 
recommends training of all on-call 
physicians 
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Penalties       2400 
Hospitals who are noncompliant can 
have CMS terminate them from the 
Medicare program (no more payment 
for Medicare patients) 

The OIG can impose fines 

The civil money penalties are $50,000 if 
over 100 beds, $25,000 if under 100 
beds, and $50,000 fine per violation for 
physicians 
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Penalties 
Exclusion of physician from any federal 
program if violation is gross and flagrant. 

Malpractice suit under laws of the state in 
which hospital is located 

The statute of limitation or time period for 
bring a suit under EMTALA is  2 years after 
date of violation 

Some medical boards and nursing boards 
may attempt to revoke licenses 



  

  

EMTALA Money Penalties 
The OIG has a patient dumping website of multiple 

payments of physicians and hospitals.  
 6-14-2010 University of Chicago $50,000 failure to do MSE and 

stabilize patients include failure to log in ambulance patients. 
Patient left in ED waiting area for 3 hours and found dead 

 10-18-2013 Regional Hospital in Tenn. pays $50,000 for failure 
to do MSE to a patient who was refused access to the ED and 
told to go to a nearby hospital 

 9-3-2013 NE Georgia MC pays $50,000 after it allegedly 
refused to accept an appropriate transfer who need specialized 
capabilities 

 See additional hospitals fined for requesting payment up front 
 http://oig.hhs.gov/fraud/enforcement/cmp/patient_dumping.asp 
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EMTALA Money Penalties 
 12-4-2013 Carolina Medical Center paid $50,000 to 

resolve allegation they failed to do an appropriate 
MSE or stabilizing treatment for a patient who 
needed psychiatric treatment 

 10-8-2013 Regional Medical Center in Memphis 
paid $50,000 regarding an allegation that a patient 
was refused access to the ED and told to go to a 
nearby hospital 

 9-03-2013 NE Georgia MC paid $50,000 regarding 
allegation failed to accept transfer of a patient who 
needed their specialized capabilities  
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OIG Patient Dumping  
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http://oig.hhs.gov/fraud/enforcement/c
mp/patient_dumping.asp 
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EMTALA Money Penalties 
 August 1, 2013 Finley Hospital Iowa pays $30,000 when it delayed 

stabilizing treatment to a patient when transferred to another 
hospital 

 August 7, 2013 St Lukes Iowa pays $25,000 when allegedly failed 
to provide a MSE by transferring the patient to another facility 
based on his status as an IowaCare patient  

 July 24, 2013 Mahaska in Iowa paid $20,000 after allegations of 
failure to do MSE, stabilize and provide transfer to patient  

 May 1, 2010 Bessemer Carraway MC $40,000 incomplete MSE 
for patient with fever and chills and UTI symptoms. Triage nurse 
told patient to pay $85. before MSE and she left 

 4-27-2010 Olive View UCLA Medical Center $25,000 settlement 
after 33 YO with chest pain waited over 3 hours to receive a MSE 
and died exiting the hospital 
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www.medlaw.com/healthlaw/EMT
ALA/index.shtml 
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EMTALA Money Penalties 
 11-13-2012 University of Chicago Medical Center 

pays 50,000 rea care of man who came to ED 
complaining of severe jaw pain after assault. He 
needed surgery and discharged with instructions to go 
to another hospital for further care 

 11-19-2012 Hackly Hospital Michigan failure to 
stabilize woman in labor and unborn child 

 9-5-2012 Duke University pays 180,000 for failure to 
accept five transfers of psychiatric patients 

Many cases in 2012 on OIG website- Nashville 
Hospital 12-20-11 $45,000 refused to accept transfer 
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EMTALA Money Penalties 
 11-15-2011 Hospital in Michigan agrees to pay 

$20,000 for failure to stabilize a 15 year male who 
came in for treatment of medical and psychiatric 
emergencies 

The patient presented after a suicide attempt and he 
also had hypotension and an abnormal heart rhythm 
and transferred to facility 169 miles away 

 10-04-2011 Georgia hospital pays $50,000 for 
failure to do a MSE and stabilization to a patient with 
a DVT diagnosis by family doctor. Waited 8 hours 
without success and left and had PE at another 
hospital 
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EMTALA Money Penalties 
 9-29-09 Kaiser Foundation Hospital paid $100,000 for 

2 violations failure to provide MSE and stabilize. Had 
15 YO doubled over with pain and crying and 
discharged her and 12 YO boy with fever, pain and 
lethargy sent home and came back with staph sepsis 

 9-10-10 Robert Wood Johnson Hospital in NJ paid 
$65,000 failed to provide MSE and stabilization to 
mom and newborn 

 6-4-10 Palms West Hospital in Fla paid $55,000 for 
failure to accept two patients in need of specialized 
capabilities 
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EMTALA Money Penalties 

 6-2-09 Plantation General Hospital in Fla paid 
$40,000 for failure to stabilize women in active 
labor. A friend drove her at high speed to the 
hospital where she delivered minutes after arrival 

 3-06-09 Medical Center pays $40,000 after failed 
to screen patient with severe abdominal pain from 
an ectopic pregnancy 

 2-25-09 Physician pays $35,000 for failure to come 
to the ED in patient with an open leg fracture 
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Report of Dumping to CMS  2401 
The hospital must report to the Department of 

Health or CMS 

Anytime it has reason to believe that may have 
received a patient who was transferred in an 
unstable medical condition 

Hospital is required to report within 72 hours of the 
occurrence 

 If the receiving hospital fails to report then it can 
also lost its Medicare reimbursement 
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Report of Dumping 
Hospitals may want to consider notifying other 

hospital of the breach before reporting to see if 
they have an appropriate explanation 

Surveyors will look to see if hospital agreed in 
advance to the transfer and medical records were 
sent with the patient 

Surveyors will make sure all transports were with 
appropriate staff and equipment 

Surveyors will make sure hospital had space and 
qualified personnel to treat the patient  
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Hospital Recommendations 
Paramedic brings patient to hospital A who is 

actually on diversion but squad did not call in 

Paramedic on arrival sees how busy the ED is 
and tells charge nurse he will take patient to 
the hospital across the street 

Charge nurse agrees 

This is an EMTALA violation and Hospital B 
informs Hospital A that they are required to 
report to CMS 
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Hospital Recommendations 
Hospital B concurs about the EMTALA 
violation 

Hospital B immediately does a 
comprehensive plan of correction  

The physicians and Board is involved, 
mandatory education instituted, and new 
processes put in place 
CMS arrives at hospital and finds that there were 

out of compliance but have already resolved the 
problem 
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EMTALA Sign  2402 
Sign must be posted in any ED or in a place or 

places likely to be noticed by all individuals entering 
the emergency department 
  As well as those individuals waiting for examination 

and treatment in areas other than traditional 
emergency department 
 This would include entrance, admitting area, waiting 

room,  and treatment area 
Note may want to post in OB, Psych, urgent care 

units, registration, intake areas, and walk in clinics 

See section 2400 with copy of sign as required 
by the Secretary of Heath and Human Services 
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Retention of Medical Records  2403 
Medical records related to the patients 
transferred must be kept for five years 

This date is from the date of transfer 

Medical records can be kept in hard 
copy, microfilm, optical disc, computer 
memory or any other legally producible 
form 
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On Call Physician Issues 



  

  148 

On Call Physicians 
 January 17, 2008 study found 75% of hospital EDs 

do not have enough specialists to treat patients, 
especially cardiac and neurological problems 
Strategies include: enforcing hospital medical staff 

bylaws that require physicians to take call 
Contracting with physicians to provide coverage  
Paying physicians stipends and employing 

physicians 
 Study “Hospital emergency on-call coverage: Is there a 

doctor in the house?” Center for Studying Health System 
Change, http://www.hschange.com/CONTENT/956/ 
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On Call Physicians 
 21% of deaths and permanent injuries related to ED 

delays due to lack of physician specialists 

National survey that 36% of hospitals pay at least 
one specialist to be on call, most often a surgeon 

 Little Rock hospital pays trauma surgeon $1,000 a 
night to be on call 

Miami hospital reports paying  $10 million a year for 
on call emergency coverage 

ACEP report cited the 2008 report 
 ACEP has practice position on EMTALA also at 

www.acep.org 
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OIG CPG for Hospitals 
  Remember the Department of HHS, 
OIG, issued “Supplemental Compliance 
Program Guidance  (CPG) for 
Hospitals, January 2005 report 
discussed earlier 

On call physicians need to be educated 
on their responsibilities including 
responsibility to accept transferred 
individuals from other facilities 
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On Call Physician Issues 
So what do you do to educate your on call 
physicians? 

 Is education mandatory as a condition for 
being credentialed and privileged? 

Hospitals can make it simple 

Hospitals can have supplemental materials 
such as videotape, self assessment learning 
guide, or educational CD 

Sample education memo at end 
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On Call Physician Issues 
Some on call physicians should 

receive orientation to the hospital’s 
P&P on EMTALA 

For example, emergency department 
physicians need to be well versed on 
the federal EMTALA law  
 Also OB and psychiatrists 

Remember the OIG can assess 
money damages or exclude 
physicians from the Medicare program 
if they violate EMTALA 
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On-Call Physicians      2404 
There were many changes to the EMTALA 

regulations in 2009 IPPS that  significantly impact 
EMTALA's on-call obligations  
Referred to as the shared/community call 
Page 222 of 651 page FR PDF format (73 FR 

48434) ,CMS issues memo on same March, 2009 
and now Tag number 2404 in June 2009 edition 
 Implemented some of the 55 recommendations 

from the EMTALA Technical Advisory Group that 
concluded its work in 2007 

 http://www.cms.hhs.gov/SurveyCertificationGenInfo/downloads/SCLetter09-
26.pdf 
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Final Rule Changes 
Moved the physician on call requirements from the 

EMTALA regulation section (§ 489.24(j)(1))  to the 
provider agreement regulations (§ 489.20(r)(2) 

CMS  backed off a plan to expand EMTALA to 
hospitals that receive transferred patients 

CMS said a  hospital with specialized capabilities is 
not required under EMTALA to accept the transfer of 
a hospital inpatient 
Would still have to accept an unstable patient in the 

ED if the hospital has specialized capabilities 
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Final Rule Revision 
Revised the EMTALA regulations, section on 
on-call obligations, emergency waivers, and 
recipient hospital responsibilities 

"Community Call" program that would allow 
hospitals to work together to satisfy their 
EMTALA obligations 
The Community Call requirements include a 

written agreement that addresses key critical 
points 

Requires a written P&P  
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On-Call List  2404 
The new language reads as follows; 

•An on-call list of physicians on its medical staff, who 
are on staff and have privileges 

•At the hospital or another hospital in a formal 
community call plan 

•  Are available to provide treatment necessary after the 
initial examination to stabilize individuals with EMCs 

•  Who are receiving services required in accordance 
with the resources available to the hospital 
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Shared/Community Call 

The hospitals work out a plan and put it in 
writing such as one doctor could be on call 
for both hospitals 

Or EMS takes OB patients to Hospital A for 
first 15 days of the month and to Hospital B 
for the second 15 days of the month 

Hospital A is designated as the stroke 
hospital and all patients go there or on call 
for neurosurgery cases 
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Shared/Community Call 
Need to make sure that EMS is aware of the 

protocol as part of annual plan 

EMS needs to know so they know where to take the 
patient 

Must include statement in your plan that if patient 
shows up at hospital not designated today that 
hospital must still meet EMTALA obligations,  

Annual assessment of community call plan must be 
done 
 Questions should be addressed to Tzvi Hefner at 410 786-4487 or 

tzvi.hefner@cms.hhs.gov, 
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Shared/Community Call 
Hospital needs back up plan when on call 
physician is not available due to community 
call (calling in another physician, back up 
call, use of telemedicine, transfer agreement 
and send patient to another hospital) 
CMS has removed the italicized part of the 
sentence below since this phase has caused 
confusion.  
 There was a statement that hospitals needed to 

manage a list of their on-call physicians in a manner 
that best meets the needs of the hospital’s patients  
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Shared/Community Call 
 If on call physician refuses or fails to show up 
physician and hospital still responsible 

Physicians can do elective surgery while on 
call  or be simultaneously on call if permitted 
by the hospital 
Plan needs to specify what geographic area it 

covers like the city of Columbus or Franklin 
County 

Person from each hospital has to sign the 
written plan 
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Shared/Community Call 
Has to be a formal plan and in writing 

Does not have to be submitted to CMS  but 
CMS may come in and look at the plan 

 If paramedics bring patient to your hospital,  you 
still have to see them and do MSE to determine 
if the patient is in an emergency medical 
condition 

Still have to keep written copy of list of which 
doctors are on call and include physicians on 
call at the other facility 
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On-Call Requirements 2404 
Hospital must maintain a list of physicians who are 

on-call 

The hospital has to keep the list of physicians who 
are on-call to provide necessary treatment to 
stabilize a patient in an EMC 

This is in the general provider agreement previously 
discussed 

This on-call requirement applies to hospitals without 
an ED if they have specialized capabilities 

ACEP has positions statements on EMTALA 
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www.acep.org 

http://www.acep.org/
http://www.acep.org/Content.aspx?id=30214
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javascript:window.print()
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http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=50096


  

  

ACEP On-Call Physicians 
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On-Call Requirements  2404 

Staff must be aware of who is on-call including 
specialists and sub-specialists 

The on-call list must be composed of physicians 
who are members of the MS and who have hospital 
privileges 

 If hospital participated in community call must 
include the names of the physicians pursuant to this 
plan 

Hospitals need to provide sufficient on-call 
physicians to meet the needs of the community 
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On-Call Requirements  2404 
The plan for community call must clearly 

articulate which on-call services will be provided 
and when 
CCP does not always mean that the physician 

must come to the other hospital as the patient 
can be transferred (example stroke center) 
Consider which is best approach for the patient 

if physician has privileges at both hospitals 
Sending hospital must still conduct MSE and 

stabilize within its capability and capacity if the 
patient an EMC 
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On-Call Requirements  2404 
Hospitals participating in CCP must still accept 

appropriate transfers from hospitals not 
participating in the plan 
All Medicare participating hospitals must fulfill their 

EMTALA obligation whether participating in a CCP 
or not 
EMTALA does not apply to pre-hospital setting or 

paramedics in the field but good to educate them 
on this 
Updates to the CCP plan must be communicated 

to EMS providers so they include the information in 
their protocols 
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Simultaneous Call  2404 
Hospitals can permit physicians if they want 
to be on call at two or more facilities 

Hospitals have to be aware and agree to this 

Hospitals must have a P&P on this 

Staff will follow the written P&P if on-call is 
not available when called to another hospital 

Back up plan might be to transfer the patient 
to the next appropriate hospital 
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Scheduled Elective Surgery 2404 
Hospital can decide if they will allow on-call 

physician to do elective surgery or elective 
procedures 

Hospitals need to have P&P on this 

CAH that reimburse physicians for being on call 
may not want to do this since Medicare payment 
policy regulations 

Hospital must have back up plan in case on-call 
physician is not available 
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Medical Staff Exemptions 
No requirement that all the physicians on the 

MS must take call 

For example, a hospital may exempt a senior 
physician (over 60) or physicians who have 
been on the staff for over 20 years 

However, can permit physicians to selectively 
take call 

Hospital needs to ensure adequate call 
schedule 
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On-Call Requirements  2404 
Hospital must have an on-call policy 

EMTALA is the hospital’s on-call policy 

P&P must clearly delineate the responsibilities of 
the on-call physician to respond, exam, and treat 

P&P must address steps to follow if on-call 
physician can not respond due to circumstances 
beyond their control   
Blizzard, flood, personal illness, transportation 

problems 
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On-Call Requirements  2404 
CMS does not have a specific requirement 

regarding how frequent physicians have to be on 
call 
CMS recognizes for safe and effective care 

hospital needs to have one physician on call 
every day  
There is no predetermined ratio CMS uses 
Used to use unwritten rule of 3 
 If 3 specialists on the staff then need 24 hour 

coverage (which CMS suggested never existed) 
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On-Call Requirements  2404  
CMS will consider all relevant factors in 

determining if appropriate (relevant factor test) 
This would include number of physicians on the 

medical staff, other demands of physicians, 
number of times requiring  stabilizing services of 
the on-call physician, vacations, and 
conferences 
Hospital does a significant number of cardiac 

cath and holds itself out as a center of 
excellence so CMS would expect 24 hour 
coverage 
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On Call Physician Issues 
So what can hospitals do? 

If  1 or 2 specialists then have reasonable call 
schedule which includes some weekends and off 
hours 

May be on call 7-10 days per month 

If services needed then permissible to transfer 
to a facility with these services in “no coverage” 
periods 

P&P covers what to do such as transfer to 
another hospital as part of the plan 
 



  

  

CMS FAQ on How Frequent to be On-call 
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CMS FAQ on On-Call Responsibilities 
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On-Call Requirements  2404 

Remember that if on-call physician is 
requested to come to the ED and refuses, it is 
a violation against both the physician and the 
hospital 

Also a violation if the physician refused to 
come within a reasonable time 

CMS says hospitals are well advised to make 
physicians who are on call aware of their on-
call P&P and the physician's obligation 
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On-Call Requirements  2404 
 If hospital A with an EMC need the specialty 

services of hospital B, pursuant to the CCP, 
then the physician is required to report to 
hospital B to provide the stabilization treatment 

ED physician can call the on-call physician for 
consultation and on-call physician does not have 
to show up if not requested 

The decision to have the physician show up is 
made by the ED physician who has examined 
the patient 
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On-Call Requirements  2404 

Remember to include in P&P and 
education the following 

Physicians who are on call are not 
representing their office practice 
when they are on call 

They are representing the hospital 

When they are on call they must 
show up within a reasonable time if 
requested to come to the ED 
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On-Call Requirements  2404 
Physician having an office full of patients is 
no excuse to not showing up when on-call 
and requested by the ED doctor to see the 
patient 

 It is generally not acceptable to send ED 
patients to their offices for exam and 
treatment of an EMC 

Exception is made when medically indicated 
and patient need specialized service like 
special equipment the hospital does not have 
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On-Call Requirements  2404 
However, physician’s office must be part of 

hospital’s provider based system with same 
CMS certification number as the  hospital 

 It must be clear that the transport is not done for 
the convenience of the physician 

Must be genuine medical issue and all 
individuals with same medical condition are 
treated the same way 

Appropriate medical personnel must accompany 
the patient to the physican’s office 
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On-Call Requirements  2404  
Decision as to whether the on-call physician 
must respond personally or whether a non- 
physician can respond (PA, NP, or orthopedic 
tech) can be made by on-call physician 

 It must also be permitted by the hospital’s 
P&P 
Actually the ED physician makes the decision 

based on the patient’s need 

Also, must be within scope of practice for the 
representative such as the PA or NP 
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On-Call Requirements  2404 
Determination is also based on capabilities 
of the hospital as to whether on-call 
physician can send a representative 

Determination is based on MS by-laws and 
Rules and Regulations (R&R) 

On-call physician is still responsible for 
making sure the necessary services are 
provided to the patient 
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On-Call Requirements  2404 
There is no prohibition against the treating 

physician consulting on a case with another 
physician 

This physician may or may not be on the on-call list 

May consult by telephone, video conferencing, 
transmission of test results, or any other means of 
communication 

Example, patient bitten by poisonous pet snake 
and physician consults with expert in this area 
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On-Call Requirements  2404 
CMS recognized that some hospitals use 

telecommunication to exchange x-rays or test 
results with consulting doctors not on the 
premises 

However, if the physician specialist is on-call and 
is requested by the treating physician to come to 
the hospital this must occur 

Reimbursement issues are outside the scope of 
EMTALA enforcement but be aware of 
telemedicine reimbursement policy 
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On-Call Requirements  2404 
Telehealth or telemedicine policy is located in the 

Medicare Benefit Policy Manual, Pub. 100-02, 
Chapter 18, Section 270 
 CMS has changes to the CoP manual on telemedicine 

effective July 2011 

 http://www.cms.hhs.gov/Manuals/IOM/list.asp 

Also remember that EMTALA is a requirement to treat 
and not a requirement to pay 

On-call physician must see patient even if physician 
does not accept that insurance plan or patient does 
not have insurance 



  

  

May 5, 2011 Teleradiology Standards 
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www.cms.gov/SurveyC
ertificationGenInfo/PMS
R/list.asp#TopOfPag 
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On-Call Requirements  2404 
 If physician who is on-call typically directs the 

individual to be transferred to another hospital when 
on-call, instead of making an appearance when 
requested 

Then the physician as well as the hospital may be 
found in violation of EMTALA unless higher level of 
care is needed 

CMS reminds that while enforcement is against the 
hospital but the OIG can fine the physician for a 
violation (remember the OIG slide previously where 
physicians were fined) 
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On-Call Requirements  2404 
What is a reasonable time to respond? 

CMS previously required hospitals to 
delineate expected response time in minutes 

Now says hospital is well-advised to establish 
in its P&P the maximum number of minutes 
what constitutes a reasonable response time 

Generally response time for true emergencies 
is expected in the range of 30-45 minutes 
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On-Call Requirements  2404 
Differentiate between response times on phone 

and physical presence 

 Include what to do if they don’t show such as 
contact department chair or VP of MS 

 If on-call physician doesn’t show up timely, take 
this seriously  
 Physician may also be in violation of EMTALA 

Try to get partner or another physician to come in 
and if hospital does this then CMS now says the 
hospital is not in violation of EMTALA 
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On-Call Requirements  2404 
However, if on-call physician does not show up and 

patient has to be transferred to another hospital 

The hospital is in violation of EMTALA 

Need to maintain list of on-call physicians 

Need to have the name of the physician and not 
group practice name like OB-GYNs Incorporated 

Remember if service generally available to the 
public, they is available to ED patients like 
ultrasound 
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Follow Up Care and EMTALA 
 Medical staff bylaws or P&P must define the responsibility 

of the on call physician for certain things 
 This would include responsibility to respond, examine, and 

treat patients with emergency medical condition 

 Designate in policy physician is responsible for the care of 
the patient when on call through the episode created by the 
EMC 

 Physician does not have to take patient for subsequent 
problems unless the physician on call at the time again 

 On call physician can not require co-pay or insurance 
information before assuming responsibility for the care of 
the patient 
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  The End!    Questions?? 
 Sue Dill Calloway RN, Esq.       

CPHRM, CCMSP 

 AD, BA, BSN, MSN, JD 

 President of the Patient Safety and 
Education Consulting 

 Board Member                      
Emergency Medicine Patient Safety 
Foundation at www.empsf.org 

 614 791-1468 

 sdill1@columbus.rr.com 
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Questions? 
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EMTALA 

Are you up to the 
challenge? 
Sample educational 
memo for physician 
follows this slide 
List of regional offices 
follows this 
EMTALA resources 



  

  199 

Resources 
The EMTALA Answer Book 2013 by Mark 
Moy, Aspen Publication, 

Bitterman, Robert A, MD, JD.   Providing   
Emergency Care Under Federal Law-
EMTALA, American College of Emergency   
Physicians. 2001. Supplement 2004 

20 Common Practices that will Get On-Call 
Physicians Cited at           
http://medlaw.com/healthlaw/EMTALA/educ
ation/20-common-practices-that-.shtml, 

 



  

  

20 Common Practices Article 
Article by Stephen Frew JD 

When asked to come to the ED physician responds 
to admit and will see the patient later. EMTALA 
requires a reasonable response time 

When asked to come to the ED to see patient 
physician debates the necessity of coming in. 
Response is not negotiable or debatable 

When asked to come in refuses and orders patient 
sent to another facility 
 http://www.medlaw.com/healthlaw/EMTALA/education/20-

common-practices-that-.shtml 
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20 Common Practices Article 
When asked to come to the ED physician declines 

saying patient needs exceeds their scope of 
practice. Physician must render care within their 
privileges and not their usual scope of practice. 
 Physician must come in and justify any transfers 

When covering more than one hospital and 
physician asks patient be sent where physician is 
currently seeing patients instead of the patient’s 
location 
 Unless an emergency and it is done to meet the needs of 

the patient  
201 



  

  

20 Common Practices Article 
When asked to come to the ED physician responds 

patient was previously discharged from their 
practice for non compliance or non payment 

When asked to come to the ED the on-call 
physician responds  not interested because patient 
is aligned with another physician  who is 
unavailable or declined to come in 

Declining a requested transfer from a hospital 
without the capability to deal with the patient’s 
needs and regardless of the ability to pay 
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20 Common Practices Article 
On-call physician refuses to accept a patient 

because a specialist at the first hospital was not 
available 

Refusing to participate in the call list which then 
leads gaps in the list but expecting to be called for 
your patients and patient for whom you are covering 

 Listing your PA or NP on the call rooster instead of 
the on-call physician 

Not signing the transfer form prior to the transfer 
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Physician Education Memo 

The following lists important elements that a 
hospital could use to provide a memo to 
physician to educate them on EMTALA 

Also make sure they know how to complete 
an EMTALA transfer form 

 Include a sample of a completed one for 
reference 
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Physician Education 

On Call Memo for your physicians on 
EMTALA might include the following points 

The hospital has a legal duty to provide on-
call physicians for emergency patients under 
the federal EMTALA law 

 Whenever you are on-call, you are 
representing the hospital and not your office 
practice 
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Physician Education 

 It is the treating Emergency Department 
physician who makes the final decision 
regarding which on-call individual to contact 
and whether or not that physician must come 
to the hospital  

  The ED physician can do a phone consult or 
may require the physician to come to the 
Department to actually see the patient 

 



  

  207 

Physician Education 

The ED physician may agree, if it  is 
appropriate for the physician’s PA, NP, or 
orthopedic tech to come and see the 
patient or whether the physicians needs to 
come 

Under the federal EMTALA law, if you are 
on-call you must show up within a 
reasonable time when called and 
requested to show up 
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Physician Education  

The rule of thumb that has been used by 
CMS surveyors for a patient covered by 
EMTALA is 30-60 minutes, absent 
extenuating circumstances (e.g. in surgery, 
weather, etc.) 

Federal law requires the hospitals to have a 
time specified in our policy which for a true 
emergencies is __  minutes 
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Physician Education 

• If the hospital has to transfer a patient because the 
on-call MD did not show up, the sending hospital 
must provide the name  and address of that 
physician to the receiving hospital 

•The receiving hospital must report the violation to 
CMS 

•This means both the hospital and physician could 
be surveyed and  scrutinized to determine if a 
violation of EMTALA, 
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Physician Education 

Physicians, as well as hospitals, may be subject 
to penalties for violating EMTALA’s on-call 
provisions   

  Physician risks  include civil monetary penalties, 
lose of license, termination from Medicare  and 
other federal health programs, criminal  
prosecution or civil lawsuits , and  medical staff 
suspension and can be reported to the State 
Medical Board by OIG 
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Physician Education  

Per CMS, having an office full of patients is 
not an allowable excuse for not coming in 
timely when on call and requested by the 
ED physician to come to the hospital 

EMTALA requires the name of individual 
physician & not the name of the physician’s 
group practice to be included on the on-call 
list 
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Physician Education 

•EMTALA is a requirement to treat; it is not a 
requirement to pay 

•  The on-call physician must respond 
whether or not the patient belongs to a 
Managed Care Organization in which that 
physician participates, is a Medicaid or 
Medicare patient, or whether the patient 
has no insurance 
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Resources 

 20 Common Practices that will Get On-Call 
Physicians Cited at           
http://medlaw.com/healthlaw/EMTALA/education/
20-common-practices-that-.shtml, 

The EMTALA Answer Book 2009 by Mark Moy, 
Aspen Publication, 

Bitterman, Robert A, MD, JD.   Providing   
Emergency Care Under Federal Law-EMTALA, 
American College of Emergency   Physicians. 
2001. Supplement 2004. 
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Resources 

On Call Specialist Coverage in 
ED,  ACEP Survey of ED 
Directors, Sept 2004, and 2006 
ACEP Survey 
Surgeons Violate Sherman Act 
by Refusing On Call 
Emergency Care Duty, Hospital 
Says, Health Law Reporter, Vol 
15, Number 2, January 12, 
2006 
 



  

  

Resources Case Reporter 
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www.thesullivangroup.com/products_services
/ps_emtala_solutions.asp 

http://www.thesullivangroup.com/index.asp
http://www.thesullivangroup.com/products_services/ps_emtala_solutions.asp
http://www.thesullivangroup.com/products_services/ps_emtala_solutions.asp
http://www.thesullivangroup.com/products_services/ps_emtala_solutions.asp
http://www.thesullivangroup.com/products_services/ps_emtala_solutions.asp
http://www.thesullivangroup.com/products_services/ps_emtala_solutions.asp
javascript:winopen167(%20)
javascript:winopen164(%20)
http://www.thesullivangroup.com/products_services/ps_em_risk_initiative.asp
https://www.thesullivangroup.com/book_store/main.asp
http://www.thesullivangroup.com/products_services/ps_ed_audit_reporting_tools.asp
http://www.thesullivangroup.com/products_services/ps_tsgpowerdoc.asp
http://www.thesullivangroup.com/products_services/ps_tsgpowerdoc.asp
http://www.thesullivangroup.com/products_services/ps_tsgpowerdoc.asp
http://www.thesullivangroup.com/products_services/ps_tsgpowerdoc.asp
http://www.thesullivangroup.com/products_services/ps_tsgpowerdoc.asp
http://www.thesullivangroup.com/products_services/ps_risk_safety_overlay_for_edis.asp
http://www.thesullivangroup.com/products_services/ps_emtala_solutions.asp
http://www.thesullivangroup.com/products_services/ps_emtala_reporter_main.asp
http://www.thesullivangroup.com/risk_resources/rr_cms_reporter_main.asp
http://www.thesullivangroup.com/products_services/ps_emtala_quiz.asp
javascript:winopen11(%20)
http://www.thesullivangroup.com/products_services/ps_brochures.asp
http://www.thesullivangroup.com/book_store/catalogue.asp


  

  

EMTALA Resources 
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www.medlaw.com/ 

http://www.medlaw.com/terms.htm
http://wwww.medlaw.com/privacy.htm
http://www.medlaw.com/contact.htm
http://www.medlaw.com/newblog/
http://www.medlaw.com/newblog/
http://www.medlaw.com/index2.shtml
http://www.medlaw.com/index2.shtml
http://www.medlaw.com/publications.htm
http://www.medlaw.com/publications.htm
http://www.medlaw.com/services.htm
http://www.medlaw.com/services.htm
http://www.medlaw.com/ask.htm
http://www.medlaw.com/ask.htm
http://www.medlaw.com/support.htm
http://www.medlaw.com/support.htm


  

  

EMTALA Resource Center 
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www.bricker.com/services/resourc
e-details.aspx?resourceid=188 

http://www.bricker.com/about-us.aspx
http://www.bricker.com/people.aspx
http://www.bricker.com/services.aspx
http://www.bricker.com/publications-and-resources.aspx
http://www.bricker.com/learning-events.aspx
http://www.bricker.com/media-center.aspx
http://www.bricker.com/careers.aspx
javascript:%20history.go(-1);
javascript:void(0);
http://www.bricker.com/publications-and-resources/publications-and-resources-details.aspx?Publicationid=1668
http://www.bricker.com/publications-and-resources/publications-and-resources-details.aspx?Publicationid=2092
http://www.law.cornell.edu/uscode/html/uscode42/usc_sec_42_00001395--dd000-.html
http://www.bricker.com/tag-results.aspx?tagid=6&id=188&typeid=3
http://www.bricker.com/services/service-details.aspx?serviceid=21
http://www.bricker.com/services/service-details.aspx?serviceid=3
http://www.bricker.com/services/service-details.aspx?serviceid=9
http://www.bricker.com/learning-events/learning-events-details.aspx?eventid=11300
http://www.bricker.com/learning-events/learning-events-details.aspx?eventid=11400
http://www.bricker.com/learning-events.aspx


  

  

EMTALA Resources 
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www.essenthealthcare.com/pa
ge.cfm?page_id=642 

http://www.essenthealthcare.com/index.cfm
http://www.essenthealthcare.com/index.cfm
http://www.essenthealthcare.com/page.cfm?page_id=3
http://www.essenthealthcare.com/page.cfm?page_id=4
http://www.essenthealthcare.com/page.cfm?page_id=5
http://www.essenthealthcare.com/page.cfm?page_id=6
http://www.essenthealthcare.com/page.cfm?page_id=7
http://www.essenthealthcare.com/page.cfm?page_id=8
http://www.essenthealthcare.com/page.cfm?page_id=19
http://www.essenthealthcare.com/page.cfm?page_id=20
http://www.essenthealthcare.com/page.cfm?page_id=408
http://www.essenthealthcare.com/page.cfm?page_id=641
http://www.essenthealthcare.com/page.cfm?page_id=642
http://www.essenthealthcare.com/page.cfm?page_id=665
http://www.essenthealthcare.com/page.cfm?page_id=23
http://www.essenthealthcare.com/page.cfm?page_id=21
http://www.essenthealthcare.com/page.cfm?page_id=25
http://www.essenthealthcare.com/page.cfm?page_id=26
http://www.essenthealthcare.com/files/File/EMTALA_training.pdf
http://www.essenthealthcare.com/files/File/Essent_EMTALA_Guidance_web_version.pdf
http://www.essenthealthcare.com/files/File/EMTALA_interim_guidance.pdf
http://www.essenthealthcare.com/files/File/On_call_requirements_for_EMTALA.pdf
http://www.essenthealthcare.com/files/File/interpretive_guidelines_2004.pdf
http://www.essenthealthcare.com/files/File/Patient_dumping_advisory_bulletin.pdf
http://www.essenthealthcare.com/files/File/ABN_and_EMTALA.pdf
http://www.essenthealthcare.com/index.cfm
http://www.essenthealthcare.com/page.cfm?page_id=3
http://www.essenthealthcare.com/page.cfm?page_id=5
http://www.essenthealthcare.com/page.cfm?page_id=6
http://www.essenthealthcare.com/page.cfm?page_id=7
http://www.essenthealthcare.com/page.cfm?page_id=8
http://www.essenthealthcare.com/page.cfm?page_id=4


  

  

American Academy of Emergency Medicine 
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www.aaem.org/emtala/resources.php 

http://www.aaem.org/sitemap.php
http://www.aaem.org/faq.php
http://www.aaem.org/staff/
http://www.facebook.com/pages/American-Academy-of-Emergency-Medicine/213667455323586?sk=info
http://www.aaem.org/
http://www.aaem.org/
http://www.aaem.org/
http://www.aaem.org/aboutaaem.php
http://www.aaem.org/membership.php
http://www.aaem.org/benefits.php
http://www.aaemrsa.org/
http://www.aaem.org/education.php
http://www.aaem.org/emtopics.php
http://www.aaem.org/advocacy/
http://www.aaem.org/membership/jobbank/
http://www.aaem.org/media.php
http://www.aaem.org/positionstatements/
http://www.aaem.org/emtopics/accountable_care.php
http://www.aaem.org/emtopics/accountable_care.php
http://www.aaem.org/emtopics/criticalissues.php
http://www.aaem.org/emtopics/criticalissues.php
http://www.aaem.org/emtopics/legal.php
http://www.aaem.org/emtopics/practice_guidelines.php
http://www.aaem.org/emtopics/practice_guidelines.php
http://www.aaem.org/emtopics/regulatoryissues.php
http://www.aaem.org/emtala/
http://www.aaem.org/cms/
http://www.aaem.org/emtopics/emresources.php
http://www.access.gpo.gov/su_docs/fedreg/a030909c.html
http://www.cms.hhs.gov/medicaid/survey-cert/letters.asp
http://www.cms.hhs.gov/medicaid/survey-cert/letters.asp


  

  

ACEP EMTALA Resources 
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www.acep.org/content.aspx?LinkIdentifier=id&id=2
5936&fid=1754&Mo=No&acepTitle=EMTALA 

http://www.acep.org/
http://www.acep.org/Content.aspx?id=30214
https://webapps.acep.org/Membership/myacep.aspx
http://webapps.acep.org/MasterSignIn/SignIn.aspx?redir=http://www.acep.org/content.aspx?LinkIdentifier=id&id=25936&fid=1754&Mo=No&acepTitle=EMTALA
http://www.acep.org/Default.aspx
http://www.acep.org/mobiledefault.aspx
http://www.acep.org/newsmedia/
http://www.acep.org/contactus
http://www.acep.org/aboutus
http://www.acep.org/clinical-practice
http://www.acep.org/education/
http://www.acep.org/profdev
http://www.acep.org/meetings-events/
http://www.acep.org/advocacy
http://www.acep.org/membership/
http://www.acep.org/content.aspx?LinkIdentifier=id&id=25936&fid=1754&Mo=No&acepTitle=EMTALA
http://www.acep.org/Content.aspx?id=49833
http://www.acep.org/content.aspx?id=39204
http://www.acep.org/content.aspx?id=25204
javascript:window.print()
http://www.acep.org/content.aspx?LinkIdentifier=id&id=25936&fid=1754&Mo=No&acepTitle=EMTALA
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=30616
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=25706
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=25192
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=39204
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=25196
http://apps.acep.org/banmanpro/a.aspx?Task=Click&ZoneID=16&CampaignID=69&AdvertiserID=33&BannerID=79&SiteID=1&RandomNumber=389591734&Keywords=
http://apps.acep.org/banmanpro/a.aspx?Task=Click&ZoneID=17&CampaignID=53&AdvertiserID=1&BannerID=61&SiteID=1&RandomNumber=1188866859&Keywords=
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www.acep.org/policystatements/ 

http://www.acep.org/
http://www.acep.org/Content.aspx?id=30214
https://webapps.acep.org/Membership/myacep.aspx
http://webapps.acep.org/MasterSignIn/SignIn.aspx?redir=http://www.acep.org/policystatements/
http://www.acep.org/Default.aspx
http://www.acep.org/mobiledefault.aspx
http://www.acep.org/newsmedia/
http://www.acep.org/contactus
http://www.acep.org/aboutus
http://www.acep.org/clinical-practice
http://www.acep.org/education/
http://www.acep.org/profdev
http://www.acep.org/meetings-events/
http://www.acep.org/advocacy
http://www.acep.org/membership/
http://www.acep.org/policystatements/
http://www.acep.org/Content.aspx?id=49810
http://www.acep.org/Content.aspx?id=32334
javascript:window.print()
http://www.acep.org/policystatements/
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=30060
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=32334
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=49991
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=ID&ItemID=30194
http://www.acep.org/Content.aspx?id=80618
http://www.acep.org/Content.aspx?id=80618
http://www.acep.org/Content.aspx?id=80618
http://www.acep.org/Content.aspx?id=80617
http://www.acep.org/Content.aspx?id=80617
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www.acep.org/emtala/ 

http://www.cms.hhs.gov/RegionalOffices/01_Overview.asp
http://www.emtala.com/ig.pdf
http://www.emtala.com/ig.pdf
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=29080
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=29114
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=25936
http://www.acep.org/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=36752
https://secure2.acep.org/BookStore/p-10419-emtala-providing-emergency-care-under-federal-law.aspx
http://www.acep.org/content.aspx?id=30116
http://www.acep.org/content.aspx?id=30116
http://www.acep.org/content.aspx?id=30116
http://www.acep.org/WorkArea/DownloadAsset.aspx?id=8978
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http://emtala.com/ 
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http://emtala.com/faq.html
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Resources/EMTAL
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http://www.ihatoday.org/resources.aspx


  

  

American Health Lawyers Association 

225 
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w%20Wiki/Emergency%20Medical%20and%20L
abor%20Treatment%20Act%20(EMTALA).aspx 
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CMS Regional Offices 
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Regional Offices 
Region 1: Boston Regional Office 

States served: Connecticut, Maine, Massachusetts, 
New Hampshire, Rhode Island, Vermont 

Health Standards & Quality 
Center for Medicare Services 
JFK Federal Building, Room 2325 
Boston, MA 02203 
617-565-1298 
fax 617-565-4835 
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Regional Offices 
 Region II: New York Regional Office 

States and territories served: New Jersey, New York, 
Puerto Rico, Virgin Islands 

 State Operations Branch (NY) 
Center for Medicare Services 
26 Federal Plaza, Room 3811 
New York, NY 10278-0063 
212-264-3124; fax 212-861-4240 

 State Operations Branch (NJ, PR & VI) 
Center for Medicare Services 
26 Federal Plaza, Room 3811 
New York, NY 10278-0063 
212-264-2583; fax 212-861-4240 
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Regional Offices 

Region III: Philadelphia Regional Office 

States and territories served: Delaware, District 
of Columbia, Maryland, Pennsylvania, Virginia, 
West Virginia 

Division of Medicaid and State Operations 
Center for Medicare Services 
Suite 216, The Public Ledger Bldg. 
150 S. Independence Mall West 
Philadelphia, PA 19106 
215-861-4263 
fax 215-861-4240 
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Regional Offices 

Region IV: Atlanta Regional Office 
States served: Alabama, North Carolina, 
South Carolina, Florida, Georgia, Kentucky, 
Mississippi, Tennessee 

Health Standards & Quality 
Center for Medicare Services 
61 Forsythe Street, SW, #4T20 
Atlanta, GA 30301-8909 
404-562-7458 
fax 404-562-7477 or 7478 
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Regional Offices 

Region V: Chicago Regional Office 
States served: Illinois, Indiana, Michigan, 
Minnesota, Ohio, Wisconsin 

Health Standards & Quality 
Center for Medicare Services 
233 N. Michigan Ave, Suite 600 
Chicago, IL 60601 
312-353-8862 
fax 312-353-3419 
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Regional Offices 

Region VI: Dallas Regional Office 

 
States served: Arkansas, Louisiana, New 
Mexico, Oklahoma, Texas 

 
State Operations Branch (TX) 
Center for Medicare Services 
1301 Young St., 8th Floor 
Dallas, TX 75202 
214-767-6179 
fax 214-767-0270 



  

  233 

Regional Offices 

State Operations Branch (OK, NM) 
Center for Medicare Services 
1301 Young St., 8th Floor 
Dallas, TX 75202 
214-767-3570 
fax 214-767-0270 
State Operations Branch (AR, LA) 

Center for Medicare Services 
1301 Young St., 8th Floor 
Dallas, TX 75202 
214-767-6346 
fax 214-767-0270 
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Regional Offices 

Region VII: Kansas City Regional Office 
States served: Iowa, Kansas, Missouri, Nebraska 

Center for Medicare Services 
Richard Bolling Federal Building 
601 E. 12th St., Room 235 
Kansas City, MO 64106-2808 
816-426-2408 
fax 816-426-6769 
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Regional Offices 
Region VIII: Denver Regional Office 

States served: Colorado, Montana, North Dakota, 
South Dakota, Utah, Wyoming 

Health Standards & Quality 
Center for Medicare Services 
1600 Broadway, Suite 700 
Denver, CO 80202 
303-844-2111 
fax 303-844-3753 
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Regional Offices 

Region IX: San Francisco Regional Office 
States and territories served: American Samoa, 
Arizona, California, Commonwealth of Northern 
Marianas Islands, Guam, Hawaii, Nevada 

Health Standards & Quality 
Center for Medicare Services 
75 Hawthorne Street, 4th Floor 
San Francisco, CA 94105-3903 
415-744-3753 
fax 415-744-2692 
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Regional Offices 

Region X: 

Seattle Regional Office 
States served: Alaska, Idaho, Oregon, 
Washington 

Health Standards & Quality 
Center for Medicare Services 
2201 Sixth Ave. 
Mail Stop RX40 
Seattle, WA 98121-2500 
206-615-2410 
fax 206-625-2435 
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EMTALA 

Are you up to the 
challenge? 
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  The End!    Questions?? 
 Sue Dill Calloway RN, Esq. CPHRM 

 AD, BA, BSN, MSN, JD 

 President of the Patient Safety and 
Education Consulting 

 Board Member                      
Emergency Medicine Patient Safety 
Foundation at www.empsf.org 

 5447 Fawnbrook Lane 

 Dublin, Ohio 43017 

 614 791-1468 

 sdill1@columbus.rr.com 

 
239 239 
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Questions? 
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