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Proposed Changes by the OIG

* The OIG has proposed changes to the EMTALA
law

= This was posted in the FR on May 12, 2014
* There was a 60 comment period
* Discusses and clarifies many existing sections

= Does make a couple of important proposed
changes

= Hospitals should be familiar with this document and
watch for the final changes when they become

available



Proposed Changes in Summary

= Clarify that on-call physicians at any participating hospital
subject to EMTALA, including the hospital a patient
Initially presents to and the hospital with specialized
capabilities or that has received a request to accept a
transfer, face potential CMP and exclusion liability under
EMTALA; and

= Revise the factors to clarify that aggravating
circumstances include: a request for proof of insurance or
payment prior to screening or treatment, patient harm,
unnecessary risk of patient harm, premature discharge, or
a need for additional services or subsequent hospital
admission that resulted or could have resulted from the
Incident, and whether the individual presented with a
medical condition that was an emergency medical
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Proposed EMTALA Changes

= Put the EMTA

| A authorities all in one section

= Removed outc

= Clarify the CM
violation

ated references to the pre-1991

Knowing requirement

P may be assessed for each

= Clarified that all participation hospitals are
subject to EMTALA

* Including those hospitals with specialized

capabilities



Proposed EMTALA Changes

* Proposed to revise responsible physician to clarify
that the on-call physician at any participating
hospital is subject to EMTALA

= Clarifies that this includes taking care of a patient
when the hospital has received a request to accept
an appropriate transfer

= Otherwise the physician can be excluded and face
a fine

= Any physician, including on-call physician, who fails
to exam, treat, or transfer a patient appropriately
can be penalized
T



Proposed EMTALA Changes

= On-call physician who falls to appears within a
reasonable amount of time or refuses to show up Is
subject to EMTALA liability

* This includes on-call physicians at the hospital
where the patient appears and the other hospital
that has specialized capabillities

= For example: refusing to accept an appropriate transfer

= CMS Is modifying the definition of responsible
physician to make it clear between the on-call
physician at the hospital the patient presents and

where they would send the patient
1T .



Proposed EMTALA Changes

= Wanted to clarify the OIG’s enforcement policy

= Lists factors that will be considered in making both
CMP (civil monetary penalties) and exclusion
criteria

= Removed mitigating factors
= See list of aggravating factors

= OIG will consider if physician failed to follow EMTALA in
the past

= Violations involve a case by case inquiry

= This would include if the hospital failed to screen the

Eatient In a timelx manner and thex left




Access to Hospital Complaint Data

= CMS issued Survey and Certification memo on
March 22, 2013 regarding access to hospital
complaint data

* Includes acute care and CAH hospitals

= Does not include the plan of correction but can request

= Questions to bettercare@cms.hhs.com

= This iIs the CMS 2567 deficiency data and lists the
tag numbers

= Updated quarterly
= Available under downloads on the hospital website at www.cms.gov



Access to Hospital Complaint Data

= There is a list that includes the hospital’'s name and
the different tag numbers that were found to be out
of compliance

= Many on restraints and seclusion, EMTALA, infection
control, patient rights including consent, advance
directives and grievances

= Shows one of the most common deficiencies against
hospitals is in the area of EMTALA with 696 citations
March and 1140 Nov 2013 and 1275 Mar 2014 and 1325

April 21, 2014 and 1725 Nov 4, 2014

= Will you be prepared if a surveyor shows up
tomorrow with an EMTALA complaint??



Access to Hospital Complaint Data
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Updated Deficiency Data Reports

Home | About CMS | Newsroom Center | FAQs | Archive | Share §» Help ) Email & Print

C Ms - g O V Learn about your healthcare options -

Centers for Medicare & Medicaid Services

. e Medicare-Medicaid Private Innovation Regulations Research, Statistics, Outreach and
[ malEErE e Coordination Insurance Center and Guidance Data and Systems Education

Home = Medicare = Survey & Cerlification - Cerdification & Compliance = Hospitals

Survey & Certification -

Certification & MS
e This page provides basic information about being certified as a Medicare and/or Medicaid hospital provider and
Ambulatory Surgery Centers includes links to applicable laws, regulations, and compliance information.

Community Mental Health Centers

A hospital is an institution primarily engaged in providing, by or under the supervision of physicians, inpatient diagnostic
Critical Access Hospitals and therapeutic services or rehabilitation services. Critical access hospitals are cerified under separate standards.
Psychiatric hospitals are subject to additional regulations beyond basic hospital conditions of participation. The State
Survey Agency evaluates and certifies each panrticipating hospital as a whole for compliance with the Medicare
requirements and certifies it as a single provider institution.

End Stage Renal Disease Facility

Providers

Home Health Providers

Under the Medicare provider-based rules it is possible for ‘one’ hospital to have multiple inpatient campuses and
Hospices outpatient locations. It is not permissible to certify only part of a participating hospital. Psychiatric hospitals that

Hospitals participate in Medicare as a Distinct Part Psychiatric hospital are not required to participate in their entirety.

Intermediate Care Facilities for However, the following are not considered parts of the hospital and are not to be included in the evaluation of the
Individuals with Intellectual hospital's compliance:
Digabilities (ICFsAID)

= Components appropriately certified as other kinds of providers or suppliers. i.e_, a distinct part Skilled Mursing
Clinical |l aboratories Facility and/or distinct part Mursing Facility. Home Health Agency, Rural Health Clinic, or Hospice; Excluded

residential, custodial, and non-service units not meeting certain definitions in the Social Security Act; and,
Life Safety Code Reguirements

= Physician offices located in space owned by the hospital but not functioning as hospital outpatient services
HNursing Homes departments

Five-Star Quality Rating System

Accredited Hospitals - A hospital accredited by a CMS-approved accreditation program may substitute accreditation
Psychiatric Residential Treatment under that program for survey by the State Survey Agency. Surveyors assess the hospital's compliance with the

Eacility Providers Medicare Conditions of Participation (CoP) for all services, areas and locations covered by the hospital's provider
agreement under its CMS Certification Number (CCN).

Psychiatric Hospitals

Outpatient Rehabilitation Although the survey generally occurs during daytime working hours (Monday through Friday), surveyors may conduct

=www.cms.gov/Medicare/Provider-Enrollment-and-
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10/30/2012 Based on a review of twenty-two emergency department records, patient #1's 9/29/12 inpatient obstetrical record, a revie
3/6/2012 **NOTE- TERMS IN BRACKETS HAVE BEEN EDITED TO PROTECT CONFIDENTIALITY** Based on interviews and record reviews
4/4/2011 A. Based on review of the Transfer Reports log, staff interview and clinical record review, it was determined that for 10f 1

12/23/2011 Based on record review and interview, the hospital failed to follow their policy and did not provide an adequate medical s
7/5/2012 Based on record review, staff interviews and review of facility policies and procedures the facility failed to ensure staff fol
5/3/2012 Based on record review, review of policies/procedures, and staff interview, the facility failed to enforce policies and proc
8/4/2011 Based on record review and interview, the hospital failed to follow their policy and did not provide one patient (patient #1

7/20/2011 Based on record review and interview, the hospital failed to follow their policy and did not provide one patient patient &1
5/12/2011 Based on review of medical records, review of the hospital's policies and procedures and staff interviews, it was determin
2[8/2012 Based on hospital record review, patient interview and Hospital A and Hospital B staff interviews, review of Hospital A's EB
4/3/2012 Based on reviews of medical records, Policies and Procedures, and staff interview, the facility failed to provide a medical
4f6/2011 Intakes: TN 624Based on interview, the facility failed to ensure documentation of an Emergency Medical Treatment And La
10/3/2012 Based on review of hospital policies, interviews and closed patient medical records, the hospital failed to provide an appr
3/24/2011 On March 24, 2011, an unannounced on-site EMTALA (Emergency Medical Treatment and Lahor Act) complaint investigatior
11/19/2012 Based on record review and interview, it was determined that the facility failed to comply with the requirements of 42 CF|
11/2/2011 Based on staff interview it was determined the facility failed to comply with 42 CFR 489.24 related to failure to provide a b
8/9/2012 Based on record review, document review, staff interview and policy review, it was determined the facility failed to comp
2/6/2012 Based on review of a 20 patient sample of emergency department medical records, interview with facility staff members &
6/14/2012 The hospital failed to comply with the Special Responsibilities of Medicare Hospitals in Emergency Cases (42 CFR 489.24) b
6/15/2011 Based on record review and interview, the facility failed to ensure the medical staff or governing body designated the qua
2/22/2012 Based on hospital policy review, closed medical record review, physician interview, Medical Staff Rules and Regulations re

11/17/2011 Based on hospital policy review, closed medical record review, security log review, staff and physician interviews, and Con

3/4/2011 Based on policy review, closed medical record review, staff and physician interviews, and Transfer Center call log review, t
5/16/2012 Based on palicy and procedure review, closed medical record reviews and staff interviews the facility failed to ensure cor
2/18/2011 Based on facility policy review, medical record review, medical staff bylaws review, physician interview, staff interview, in

8/4/2011 Based on review of clinical records, review of policies and procedures/documentation and staff interviews, it was determi
9/19/2011 Based on record review, review of policies/procedures, and staff interview, the Critical Access Hospital (CAH) failed to enf
3/21/2012 **NOTE- TERMS IN BRACKETS HAVE BEEN EDITED TO PROTECT CONFIDENTIALITY** Based on document review and staff int
6/23/2011 An unannounced EMTALA complaint survey was conducted to investigate complaint numbers NC 360 and NC 617.Based on
7/12/2012 Based on review of medical records, policies and procedures, Medical Staff Bylaws, on-call lists and staff interviews the f
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Deficiencies Apr 2014 Jan 2014 Nov 4 2014

Tag 2400 Compliance 414 365 486
with EMTALA 489.24
Tag 2401 Recelving 5 5 6

Inappropriate Transfer

Tag 2402 Posting Signs 74 62 102
Tag 2403 Maintain MR 16 11 21
Tag 2404 On call /3 65 85

physician



Deficiencies Apr 2014 Jan 2014 Nov 4 2014

Tag ED Log 130 115 164

2405

2406 MSE 316 281 375

2407 Stabilization 155 135 179
Treatment

2408 Delay in Exam 35 32 44

2409 Appropriate Transfer 168 140 207

2410 Sp Capability & 0 0 0
Lateral Transfers

2411 Recipient Hospital 69 57 76

Responsibility Total 1325 T1275 T1725 |



CMS Region 4 and 5

= Posting signs regarding guidelines regarding
narcotic policy might be considered to be coercive
or intimidating to patients who present to the ED
with painful medical conditions

= Therefore violating both the language and intent of
the EMTALA statute and regulation

= Some patients with legitimate need for pain control
might be unduly coerced to leave the ED before
receiving an appropriate medical screening exam

= Consider removing the ED guidelines that may be posted
In your ED although no prohibition against following SOC



Posters Regarding Prescribing Pain Medication

- F we» =

= MNANVTGATION o

"Wwww.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/

ED Waiting Room Posters on
Prescribing Pain Medications
May Violate EMTALA

|
e

F i

Statement from CMS region 4 office could
hawve far-reaching implications for EDs
Nnationwide


https://www.facebook.com/ACEPFan
https://twitter.com/ACEPNow
http://www.acepnow.com/?feed=rss2
http://www.acepnow.com/
http://www.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/
http://www.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/
http://www.acepnow.com/article/ed-waiting-room-posters-prescribing-pain-medications-may-violate-emtala/

Ohio Emergency and Acute Care Facility
Opioids and Other Controlled Substances (OOCS) Prescribing Guidelines

These guldelines are to provide a general approach In the prescribing of DOCS. They are not intended to take the place of clinlcal
judgment, which should always be utillzed to provide the most appropriate care to meet the unigue needs of each patlent.

1.

00CS for acute paln, chronic paln and acute exacerbatlons
of chronle pain will be prescribed In emergency/acute care
facilities only when appropriate based on the patient’s
presenting symptoms, overall condition, clinical
examination and risk for addiction.

a,  Doses of O0OCS for routine chranle paln or acute
exacerbations of chronle paln will typically NOT be
given in injection (IM or IV) form.

b. Prescriptions for chronle paln will typlcally NOT be
provided If the patlent has either previously
presented with the same problem or recelved an
O0Cs prescription from another provider within
the last month,

c. I Demerol (Maperidine) for acute ar chronle pain
Is discouragec.

Emergency medical cliniclans will not routinely provide:
a. Replacement prescriptlons for OOCS that were

lost, destroyed or stolen.
I, Replacement dosas of Suboxone, Subutex or

Methadone for patients in a treatment program.
&, Long-acthng or controlled-release aplolids (such as
OxyContin®, fentanyl patches, and methadone).

Prior to making a final determination regarding whether a
patlent will be provided a prescription for OOCS, the
emeargency cliniclan or facility:
ga. Should search the Ohlo Automated Rx Reporting
System (OARRS) database
{httpsyf/www.chlopmp.gov/portal/Default.aspx)
or ather prescription monitoring programs, per
state rules.
b. Reserves the right to reguest a photo 1D to
conflrm the ldentity of the patient. If no photo 12
Is avallable, the emergency ar other acute care

5.

Prior to making a final determination regarding whether a
patient will be provided a prescription for an O0CS, the
emergency clinician should consider the following optlons;

a. Contact the patient’s routine provider who wsually
prescribes thelr O0OCS,

b. Request a consultation fram thelr hospital's
palllative or paln service (if avallable), or an
appropriate sub-specialty service.

c. Perform case review or case management for
patients who fregquently visit the emergency/
acute care facllitles with paln-related complalnts,

d. Reguest medical and prescription records from
other hospitals, provider's offices, etc.

e. Regquest that the patient sign a paln agreement
that outlines the expectations of the emargency
cliniclan with regard to appropriate use of
prescriptions for OO0CS.

Emergency/acute care lacilities should use available
electronic medical resources to coordinate the care of
patients who frequantly visit the facllity, allowing
information exchange hetween emeargencyfacute care
facilities and other community-care providers,

Except In rare clreumstances, prescriptions for ODCS should
be limited to a three-day supply. Most conditions seen in
the emergency/acute care facility should resolve or improve
within a few days, Continued pain needs referral to the
primary care physiclan or approprlate speclalist for re-

evaluation.

Each patient leaving the emergency/facute care facility with
a prescription for OOCS should be provided with detalled
information about the addictive nature of thesa
medications, the potential dangers of misuwse and the

20



The Basic Concept of EMTALA

*Hospitals that participate in the Medicare
program must provide a medical screening
exam to determine If the patient is in an
emergency medical condition (EMC) and if so
must be provided stabilizing treatment or

transfer

*Passed to prevent hospitals from denying care to
anyone in an emergency, not just pregnant
woman; and to prevent hospitals from transferring
patients before they were adequately stabilized



Original Case

= Case Ignited blitz of national coverage

* Eugene Barnes, 32 YO male brought on 1-
28-85 to Brookside Hospital ED

*» Had penetrating stab wound to scalp and the
neurosurgeon refused to come

= Called 3 other hospitals and refused to take

= Finally sent to San Francisco General four
hours after arrival but patient died



Cases Congress Heard

= William Jenness taken to hospital in care
after auto accident. Hospital asked for
$1,000 deposit in advance before they
would treat,

*He couldn’t pay so transferred to a county
hospital,

= |t took four hours before he reached the
operating room,

= Six hours after the accident, he died,



Cases Congress Heard

* Anna Grant, in labor, went to a private
hospital, and was kept in a wheelchair for 2
hours and 15 minutes

= Check only once and no test were done

= |[f any were done would have shown fetus to
be In severe distress

» She was told to get herself to the county
hospital

» Baby was still born at the county hospital



Cases In

= Patient waits Iin the emergency dept lobby for

nearly two

the News

nours at Vista Medical Center East

= Patient had

complained of chest pain (rated

as 10 on scale of 1-10), nausea, and SOB

*Nurse went to get patient and she was
leaning on her side unconscious with no pulse

= _ake county coroner rules that the death of
Beatrice Vance was a homicide



Who are the Players?

sCMS or the Center for Medicare and
Medicaid Services

*OIG Is the Office of Inspector General
=QIO (Quality Improvement Organization)

=State survey agencies (abbreviated SA
and an example iIs the Department of
Health)

*"In Ky 1t Is the OIG



=In 1985, Congress enacts EMTALA which
became effective in August 1, 1986

=|t has changed dramatically since the original
law was enacted

=Called the “genesis of EMTALA”,

*Note the word “ACTIVE” is not part of the
name anymore

*EMTALA or Emergency Medical Treatment

and Labor Act



=Congress enacted EMTALA as part of the
Consolidated Omnibus Reconciliation Act
of 1985 (COBRA, Section 9121)

=|nitially referred to as “COBRA”

*More commonly called EMTALA

sAlso known as the Patient Transfer Act or
the “Anti-dumping Law (SSA, Section 1867)



CMS EMTALA Website

= CMS has a website that lists resources on
this Issue

" |t Includes CMS guidance to state survey
agency directors and CMS regional offices

= Includes information about the Technical

Advisory Group (TAG), complaint procedures,
EMTALA survey and certification letters,
transmittals, etc.

= Available at http://www.cms.gov/EMTALA/



CMS EMTALA Website
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Emergency Medical .
b Y Emergency Medical Treatment & Labor Act (EMTALA)
Treatment & Labor Act
EMTALA
{ ] In 198%. Congress enacted the Emergency Medical Treatment & Labor Act (EMTALA) to ensure public access to
CM S Guidance to State Survey emergency services regardless of ability to pay. Section 1267 of the Social Security Act imposes specific obligations on
Agency Directors MMedicare-participating hospitals that offer emergency services to provide a medical =creening examination (MSE) when
_ a reguest is made for examination or treatment for an emargency medical condition (EMC), including active labor,
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CMS EMTALA Website

= Exam and treatment of women in labor

* Payment for EMTALA
= Final rule on EMTALA

= Interpretive Guidelines rewritten and issued
May 29, 2009 with amendment on July 16,
2010

= Amended Tag 2406 on walivers

* Provider agreement under SSA



Major Revisions May 29, 2009

Part II - Interpretive Guidelines - Responsibilities of Medicare
Participating Hospitals in Emergency Cases

The Interpretive Guidelines 15 a tool for surveyvors where the regulation is broken into
regulatory citations (tag numbers), followed by the regulation language and provides
detailed interpretation of the regulation(s) to survevors.

Basic Section 186060 Commitments Relevant to Section 1867
Responsibilities — Tags A-2400°C2400 — A24053C2405

(Rev.d6, Issied: 05-29-09, Effective Tinplementation: 05-2 9-09)
Tag A-2400°C-24£00
(Rev.46, Issed: 05-29-09, Effective Tiplermentation: 05-29-09)
§489.20(0)
[ The provider agrees to the following:f

(I) In the case of a hospital as defined in §489.24 (b) to comply with §430. 24 .



Location of CMS Hospital CoP Manuals

Medicare State Operations Manual
Appendix

+ Each Appendix is a separate file that can be accessed directly
from the SOM Appendices Table of Contents, as applicable.

e The appendices are in PDF format, which is the format generally
used in the IOM to display files. Click on the red button in the
'Download’ column to see any available file in PDF.

e To return to this page after opening a PDF file on your desktop.
use the browser "back" button. This is because closing the file
usually will also close most browsers

\-Arew website
ww.cms.hhs.gov/manuals/downloads/som107_Appendixtoc.pdf

App. Description PDF

Mo, File

A Hospitals 2,185 KB
AB Psychiatric Hospitals 606 KB



Current CMS EMTALA Manual

State Operations Manual
Appendix V — Interpretive Guidelines — Responsibilities

of Medicare Participating Hospitals in Emergency
Cases

(Rev. 60, 07-16-10)

Transmittals for Appendix V

Part I- Investigative Procedures
L General Information
IL Principal Focus of Investigation =Available at
IO. Task 1 - Entrance Conference http://WWW.CIT]S.gOV/EMTALA/
Iv. Task 2 - Case Selection Methodology
V. Task 3- Record Review
VI Task 4- Intervicws
VII. Task 5-Exit Conference
VIII. Task 6- Professional Medical Review
IX. Task 7- Assessment of Compliance and Completion of the Deficiency Report
X. Additional Survey Report Documentation

Part II - Interpretive Guidelines - Responsibilities of Medicare

| A —— e



EMTALA is Appendix V

AFE;?;}F Description
PP Interpretive Guidelines for Long-Term Care Facilities
Q Determining Immediate Jeopardy
R Resident Assessment Instrument for Long-Term Care Facilities
S Mammography Suppliers - Deleted
T Swing-Beds
U Responsibilities of Medicare Participating Religious Nonmedical
Healthcare Institutions
v Responsibilities of Medicare Participating Hospitals In Emergency Cases
W Critical Access Hospitals (CAHs)
Y Organ Procurement Organization (OPO)




CMS 3 Page EMTALA Summary Sheet

Certification and Compliance For The Emergency Medical
Treatment and Labor Act (EMTALA)

The Emergency Medical Treatment and Labor Act (EMTALA) requires hospitals with
emergency departments to provide a medical screening examination to any individual
who comes to the emergency department and requests such an examination, and
prohibits hospitals with emergency departments from refusing to examine or treat
individuals with an emergency medical condition. The term “hospital” includes critical
access hospitals.

The provisions of EMTALA apply to all individuals (not just Medicare beneficiaries) who
attempt to gain access to a hospital for emergency care. The regulations define
“hospital with an emergency department” to mean a hospital with a dedicated
emergency department.

In turn, the regulation defines “dedicated emergency department” as any department or
facility of the hospital that either —

(1) is licensed by the state as an emergency department;
(2) held out to the public as providing treatment for emergency medical conditions; or
(3) on one-third of the visits to the department in the preceding calendar year
actually provided treatment for emergency medical conditions on an urgent
basis.

Hospitals with dedicated emergency departments are required to take the following
www.cms.gov/Medicare/Provider-Enroliment-and-
Certification/CertificationandComplianc/Downloads/EMTALA. pdf



CMS Transmittals

Home | About CMS | Mewsroom Center | FAQs | Archive | Share 9 Help & Email & Print

CMS . g O v Learn about your healthcare options -

Centers for Medicare & Medicaid Services
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Home = Regulations and Guidance > Transmittals = Transmittals

Transmittals ="Wwww.cms.gov/Transmittals/0O1_overview.asp

Transmittals

2013 Transmittals

The Centers for Medicare & Medicaid Services uses transmittals to communicate new or changed policies or
procedures that we will incorporate into the CMS Online Manual System. The cover or transmittal page summarizes
2011 Transmittals and specifies the changes. The transmittals for 2000 through 2003 have been archived. The archived transmittals
can be accessed using the following URLs:

2012 Transmittals

2010 Transmittals

2009 Transmittals 2003 Transmittals

2008 Transmittals http:{f'wayback._archive-it.org/2744/20111201175645/http/fwww_.cms_gowTransmittals/2003Trans/list.asp

2007 Transmittals .
2002 Transmittals

2006 Transmittals

e e — http:/fwayback_archive-it_org/2744/201 11201175723/ http-/fwww_cms _gowTransmittals/2002Trans/list_asp

2004 Transmittals 2001 Transmittals

CMS Program Memoranda

http:{f'wayback._archive-it.org/2744/20111201175802/http/fwww_.cms_gowTransmittals/2001Trans/list.asp
2000 Transmittals

http:/fwayback_archive-it_org/2744/20111201175840/http-/f'www_cms gowTransmittals/2000Trans/list_asp

If you are unable to access any of the links for the archived transmittals, send a message via the CMS Feedback tool
below.

Page last Modified: 04/04/2013 1:10 PM
Help with File Formats and Plug-ins
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Policy & Memos to States and Regions

*=This Is a very Important website

*» Hospitals may want to have one person
periodically check this, at least once a month

*=This Is where new interpretive guidelines
are published

= This Is where new EMTALA memos are
posted

= http://www.cms.hhs.gov/SurveyCertificationGe
ninfo/PMSR/list.asp#TopOfPage



CMS Survey and Certification Website
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Policy & Memos to States and Regions ~

CMS Survey and Certification memoranda, guidance, clarifications and instructions to State Survey Agencies and CMS
Regional Offices.
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Title Emergency Medical Treatment and Labor Act (EMTALA) Reguirements and

Implications Related to Ebola Virus Diseass (Ebola)

Memo # 15-10-Hospitals

Posting Date 2014-11-24

Fiscal Year 2015

Summary + Ebola and EMTALA requirements: This Memorandum conveys information

useful in responding to inquiries from hospitals concerning implications of
Ebola for their compliance with EMTALA. « EMTALA Screening Obligation:
Every hospital or critical access hospital (CAH) with a dedicated emergency
department (ED) is required to conduct an appropriate medical screening
examination (MSE) of all individuals who come to the ED, including

WWW.Cms. gOV/M ed|Care/P|‘OV|de|‘- individuals who are suspected of having been exposed to Ebola, and
regardless of whether they arrive by ambulance or are walk-ins. Every ED is

EnrO"ment and . . expected to have the capability to apply appropriate Ebola screening critena

Certlflcatlon/SurveyCertlflcatlonGe when applicable, to immediately isolate individuals who meet the screening

criteria to be a potential Ebcla case, to contact their state or local public

nlnfO/DownIoadS/Survey_and_Cert_ health officials to determine if Ebola testing is needed, and, when a decision
Letter'15'10. pdf to test is made, to provide treatment to the individual, using appropnate b
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EMTALA and Ebola

DEPARTMENT OF HEATLTH & HUMADN SERVICES
Centers for Medicare & Medicaid Services

7300 Security Boulevard, Mail Stop C2-21-16 C M s
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Center for Clinical Standards and Qualityy/Survey and Certification Group

Ref: S&C: 15-10-Hospitals

DATE: November 21, 2014
TO: State Survey Agency Dhirectors
FRAOM: Dhrector

Survey and Certification Group

SUBJECT: Emergency Medical Treatment and Labor Act (EMTATLA) Requurements and
Implications Related to Ebola WVirus Dhsease (Ebola)

Memorandum Summary
o FEbola and EMT AL A reguiremenrs: This Memorandum conveys information useful in responding
to inguiries from hospitals concerning implications of Ebola for their compliance with EMTATA

o FWTANA Screening Obligarion: Every hospital or critical access hospital (CAH) with a dedicated
emergency department (EIY) is required to conduct an appropriate medical screeming examination
(MSE) of all individuals who come to the ED. including individuals who are suspected of having
been exposed to Ebola, and regardless of whether they armive by ambulance or are walk-ins. Every
ED is expected to have the capability to apply appropriate Ebola screening criteria when applicable,
to immediately 1solate individuals who meet the screeming criteria to be a potential Ebola case, fo
contact their state or local public health officials to determine if Ebola testing is needed. and. when a
decision to test 15 made, to provide treatment fo the individual using approprniate isolation
precautions. until a determination is made whether the individual has Ebola.

o FWTAN A Stabilizafion, Transfer & Recipient Hospital Obligafions: In the case of individuals who
have Ebola. hospitals and CAHs are expected to consider current guidance of public health officials
1n determining whether they have the capability to provide appropriate 1solation required for




EMTALA and Ebola

= CMS issues 4 page survey memo on November 21,
2014 and questions at hospitalSCG@cms.hhs.gov

= Every hospital, including CAHs, with a DED, must
conduct an appropriate MSE on all patients coming
to the ED

* This includes patients suspected of having been
exposed to Ebola

= All EDs are expected to be able to apply appropriate
Ebola screening

= And If necessary to isolate and notify state agency



EMTALA and Ebola

= |f patient has Ebola then must follow current
guidelines

= [f any complaints, CMS will take into consideration
the public health guidance in effect at the time

* Hospitals are encouraged to monitor the CDC'’s
website for the current guidance and information

= CMS has received a number of inquiries from
hospitals regarding their EMTALA obligations

= EMS or public health protocols may develop
community wide protocols for bringing patients only to

sEecified hosHitaIs If susgected of havinﬁ Ebola




CMS Memo Q&A Ebola

= CMS Issues 13 page FAQ memo on Feb 13, 2015

= CMS issued after receiving many guestions on this topic

= Hospitals with specialized capabilities should accept
appropriate transfers if they have capacity to provide care
Including those with Ebola

* The states are formally identifying hospitals that are qualified
as a EVD treatment facility

= CDC'’s 3 tiered system does not violate EMTALA: frontline
healthcare faclility, Ebola assessment hospital and Ebola
treatment hospital

= Questions can be addressed to hospitalscg@cms.hhs.gov



CMS Memo Feb 13, 2015 Q&A Ebola

DEPARTMEDNT OF HEATTH & HUTMAN SERVICES
Ceanters for Medicare & Medicaid Services

7o) Security Boulewvard. Mlail Stop C2-21-16
Balbmwere, Marvland 212421350
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Center for Clindical Standards and Chality'Surwvey & Certification Group

Ref: S&C: 15-24-Hospitals

DATE: Februaryv 13, 2015
T State Survey Agency Directors
FROM: Dvrector

Survey and Certification Group

SUBJECT: Emergency MMedical Treatment and Labor Act (EMNMTAT.AY) and Ebola Virus
Dhsease (EWVDY) — (Cuestions and Answers (=4

MMemorandum Summary
EMT AT A & Ebhola Regriremrrenis:

* On November 21, 2014 the Centers for Medicare & Medicaid Services (ChS) Survey &
Certification Group released SC 15-10-Hospitals concerning EMTAT A Requirements
and Implications Related to the EWVID.

= The CMS has received follow-up questions regarding EMTAT.A and Fbola and has
produced a QA document in response.

The CHS released S5&C 15-10 on November 21, 2014 o provide guidance to hospitals and
crifical access hospitals (CAHS=) regarding meeting EMTAT A requirements in the case of
mndividuals potentially exposed to Ebola. The memo is available wvia the following link:



CDC Updates List of Treatment Centers

@ Centers for Disease Control and Prevention SEARCH Q

§ CDC 24/7: Saving Lives, Protecting People™
CDCA-ZINDEX v

Ebola (Ebola Virus Disease)
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About Ebola

Hospital Preparedness: A Tiered Approach
2014 West Africa Qutbreak +
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¢ Preparing Frontline Healthcare Facilities

Signs and Symptoms
&n s s Preparing Ebola Assessment Hospitals

Transmission + ¢ Preparing Ebola Treatment Centers
* Current Ebola Treatment Centers
Risk of Exposure +
P ti +
FEVETHa Current Ebola Treatment Centers
Diagnosis The 55 hospitals with Ebola treatment centers as of 2/18/2015 are:
Treatment » Maricopa Integrated Health Systems; Phoenix, Arizona
U.S. Healthcare Workers and - + University of Arizona Health Network; Tucson, Arizona
Settings * Kaiser Los Angeles Medical Center; Los Angeles, California

Preparing for Ebola - A - * Kaiser Oakland Medical Center; Oakland, California Vv

TRy P [F ~ o, P T T . ~ s e



ENA and Ebola

= ENA has many resources available

= Discusses how we triage patients

= Determine if the patient has a fever

= Ask patients about travel to Ebola effected area in the last
21 days

= |f yes isolate until further screening is done

= Discusses how to don and doff PPE

» Use a buddy system to make sure equipment is put on
and taken off correctly

= Guidelines on how to transport patients



ENA Website on Ebola Resources
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Ebola News and Resources

EMNA Mews Updates

_ _
As the Ebola story continues to evolve, ENA would like to keep you

informed with current and accurate information of the management of
this health issue in the US. The current CDC guidelines on restricted
movement, current as of October 29th, 2014 has been posted to the
EMNA Ebola resource website under Preparedness. The supportive
evidence to assist you to write guidance and corresponding protocols is
being developed on a daily basis. ENA recommends that emeargency
nurses remain informed, review information from recognized sources,
and to assure appropriate communication and reassurances in your
various clinical settings on how to meet this health emergency.

Emergency nurses are masters of FACT not FEAR. We salute you and For additional
everything you do every day. ;'.gmg’l“n
President’s Blog
Get Starfed with our FAQS
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Healthcare Resources for Suspected Ebola Cases

The U.5. Department of Health and Human Services’ Centers for Disease Control and Prevention (CDC) and Office of the Assistant Secretary for
Preparedness and Response (ASPR) aim to increase understanding and promote preparedness of emergency departments and emergency staff conceming
the Ebola hemorrhagic fever, also known as Ebola virus disease (EVD).

While countries from around the world join forces to support African communities in combating this outbreak and its spread, we want to be sure our own nation
is prepared. Although ASPR, NIH, CDC and other federal agencies are working with private industry to move experimental therapies and vaccine into the
earliest clinical trials, standard treatment for EVD remains suppertive therapy. Early identification and approprate isolation of Ebola cases is critical to
mounting an effective response.

ACEP Ebola Expert Panel Members

Click here to learn more about the panel members

Chair: Board Liaison:
Stephen V. Cantrill, MD, FACEP James J. Augustine, MD, FACEP
Panel Members: ACEP Staff:
Deena Brecher, MSM, RN, APRM, ACMNS-BC, CEN, CPEN Manlyn Bromley, RN [ ]
+
b

Edward Eitzen, MD, MPH, FACEP Margaret Montgomery, RN, MSN Feedback
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= kKey Messages: Ebola Wirus Disease - Mowv. 19, 2014

= ACEFRF at the White Houss - Mow. 13, 2014
Video of ACEF FPresident Dr. WWke Gerarndi's wsit fo discuss Ebola preparedness

- Ten Key “Facts™ About Ebola: True or False? - MNow. 7, 2014
From AWNEJAS Jowrnal WWalck

—

= ACEF Ebola Expert Pansel Consensus Statement on Restrictive Movemeant, Including Cluarantine of Health Care
Whorkers - Nowv. 13, 2014

- ST Ebola Expert Tim Uyeki, MD, MPH, Offers Ebola Management and Safety Information - MNow., 13, 2014

From ACER Now

Ebola Background
& Diagnosis

= Case Definition for Ebola Winus Disease (EVD) - updated Nov. 16, 2014
= Ebola (Ebola Winus Dissase) Signs and Sympioms - updated Now. 14, 2014

= Safe Management of Patients with Ebola “Wirus Dissease (EWTD) in U_S. Haospitals - updated Mow. 16, 2104

ED Triage
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« |dentify, Isolate, Inform: Emergency Department Evaluation and Management for Patients Who Present with Eeadiaek
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Identify, Isolate, Inform: Emergency Department Evaluation and
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Background:- Procedures in the accompanying algorithm prowvide guidance on

the Emergency Deparcment (ED} evaluation and management of patients who

present with possible Ebola virus disease (EVD). Guidance in this document

reflects lessons learned from the recent experiences of U S hospitals caring for

Ebola patients.

The risk of transmission of Ebala virus from a patient to a healthcare worker

depends upon the likelihood the patient will hawe confirmed EV D combined

with the likelihood and degree of exposurs to infectious blood aor body fluids
That risk depends on the severity of disease. Severe illness is strongly
associared with high levels of virus productian. In addition, close contact with

che patient and Iinvasive medical cars can increass CPEOrtunicies For

TraEMSIMISSIon
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CDC Resources on Ebola

CDC Cen'rers for Disease Control and Prevention SEARCH Q

| CDC 24/7: Saving Lives, Protecting Peopie.™

-Www.cdc.gov/vhf/ebola/

Ebola (Ebola Virus Disease)

HRecommend | (W Tweet £ Share Language:  Engish -

2014 West Africa Outbreak

The 2014 Ebols epidemic is the largest in history, affecting

millltiple countries in VWest Africa. Two imported cases,
including ocne death, and two locally acquired cases in

E b 0 I a U p d a te healthcare workers have been reported in the Unitad
States CDC and partners are taking precautions to

cnc Hespunse to 20 14 Ebula prevent the further spread of Ebola within the United
in United States and West Africa ~ [

Latest CDC Outbreak Information
Updated November 24, 2014

What's New

November 24, 2014: Updased Case Counts

November 21, 2014: Information on the Survivability of

the Ebola Virus in Medical Waste

MNovember 20, 2014 Interim Guidance for Managers and v
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Important Clinical Guidance

« |nfection Prevention and Control Recommendations for » Case Definition for Ebola Virus Disease (EVD)

¢ Radio PSAs

Hospitalized Patients with Known or Suspected Ebola
P P General Information ¢ Videos

Virus Disease in U.S. Hospitals

* Interim Guidance for Environmental Infection Control * EbolaVirus Disease Information for Clinicizns in U5, " niograpnics

. ¢ Factsheets
in Hospitals for Ebola Virus Healthcare Settings

» Safe Management of Patients with Ebola Virus Disease * Banners
Laboratory (specimen collection, transport, testing, (EVD) in UsS. Hospitals ¢ Posters
submission) ¢ Brochures/Tri-Folds

. . _ . Patient Transportation/Monitoring/Movement
+ [nterim Guidance for Specimen Collection, Transpart,
Testing, and Submission for Persons Under * Interim U.S. Guidance for Monitoring and Movement of

Investigation for Ebola Virus Disease in the United Persons with Potential Ebola Virus Exposure

States ¢ Guidance on Air Medical Transport for Patients with Information for Spec'lfic GTOLIDS
Ebola Virus Disease

Protecting Healthcare Workers * [nterim Guidance for Emergency Medical Services * Travelers
+ Guidance for Personal Protective Equipment (PPE) (EMS) Systems and 9-1-1 Public Safety Answering + Healthcare Workers
Paints (PSAPs) for Management of Patients with Known * Airlines, Airports, and Ports of Entry
or Suspected Ebola Virus Disease in the United States * Parents, Schools, and Pediatric Healthcare

Professionals

¢ Communication Resources for West African Audiences

# CDC Partners and Partner Organizations
Useful Links

+ World Health Organization Global Alert and Response
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Free Video on Donning and Doffing
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Ebola: Donning and Doffing of Personal Protective B iR e i et it B
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Video Instructions From the CDC
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OSHA Resources on Ebola

Occupational Safety & Health Administration We Can What's New | Offices
Help OSHA

Horme Workers Regulations Enforoemeent Data B Statistics Training

FPublications Mewsroom Small Business

Anti-Retaliation

SAFETY AnD HEALTH, TORPICS

Control and Prewventior Additional Resource

"www.osha.gov/SLTC/ebola/

Introduction

Ebola hemorrhagic fever (EHF) (sometimes called Ebola Wirus
Diseass, or EVD) is the disease caused by infection with an Ebola
virus. It is a type of viral hemorrhagic fever (VHF) brought on by
any of several strains of viruses in the Ebolavirus genus. Ebola
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CMS Also Issues Memo October 10, 2014

DEPAERTMENT OF HEALTH & HITMAN SERVICES

Cenbers for Medicare & Medicaid Services
7300 Security Boulewvard. MMail Stop C2Z-21-1& ‘ M S

Baltimore, MMaryland 21744 1850
CPARTPRS PR APTECARE A& AP SPRY IS

Center for Clindcal Standards and Onalityy/Survey & Certification Group

Ref: S&C: 15-02-Hospitals/ CAH=

DATE: October 10, 20014
TOr: State Survey Agency Directors
FROM: IDirector

Survey and Certification Group

SUBJECT: Information for Hospitals and Cnitical Access Hospitals (CAHs) Concerning
Possible Ebola Virus Dhisease

AMemoranduim Sunnmomag-y

» Screening for Possible Ebola Virns Diseaser the 1.5, Centers for Dhisease Control and
Prevention (CDMT) hawve issued a Health Advisory Alert on Evaluating Patients for Possible
Ebola Vims Dhisease. The CIDC has also issued additional guidance. including a checklist
and algorithm for patients being evaluated for Ebola WVinas Disease in the Tnited States. as
well as a hospital preparedness checklist. Links to these documents are provided.

*  Hospitals and CAHs are sfrongh nrged fo review and fillv adopr and implemrent ihiis
guidance

On October 2, 2014, the U.S. Centers for Disease Control and Prevention (D) issued the
attached Health Adwvisory Alert on Evaluating Patients for Possible Ebola Wirns Disease.  The
purpose of the Alert 15 to renund healthcare personnel and health officials to:



CMS S&C Memo EMTALA & CAH

DEFARTHMENMT OF HEALTH & HUMAMADN SERVICES

Canters for hiladicars 4~ MWMadicard Sarvices
SO0 Security Bouleward, Mail Stop C32-21-16 ‘ M S
Balbonore. Marmvland IJLZ44-1850

A FHTERS FOEf MEMN-ARE & MEN AN GFEYHOES

Center for Clinical Standards and Ouality/Swvey 8 Certification Group

Ref: S&C: 13-38- CAH/EMTALA

IDATE: June 7, 2013
TO: State Survey A gency Threclors
FIRROMN: Drirector

Survey and Certification Grouap

SUBJECT: Critical Access Hospatal (CA) Emergency Services and Telemedicime:
Implications for Emergency Services Condition of Participatnon (CoPs) and
Emer gency hMedical Treatment and Labor Act (EMTALAY On-Call Conypliance

Mlemorandum Sumimmary

- e Center for MWedicare & Aedicaid Semvyces (NS Welcomes se af Telemedicine by
CAFRs: Telemedicine hias great potential to expand availabality of specialty care services,
imclhuding emergency medicine services. 1o maral populations. Howewer, muscorncepTions
about CAH CoP and EMTALA requircments may calse UNNecessary conoeins about, or
create barmers to, using telemedicine

- Tire C AR Emrergency Services ColP does nor Regrire g Plhvsician fo dppear COrr—sife

IFPreveever arn Frdividool Comres ro ifre Ermvergerncy Dheparirmrernrs (ED:

- Ulnder 42 CFR 485 618(d). a doctor of medicine (MDD, a doctor of osteopathy (D), a
physician assictant (PAY), a nurse practitioner (3NP), or a clinical nurse specialist (CINS),
with training or experience in energency care, must e immediately available by
telephone or radio, and available on-site within 30 minuates (60 muoutes fior CAHs in
frontier areas that meet certain conditions), Lnder the CAH CoPs an Dy aor DO is mof
required to be avarlable finr adGirion 10 a non-physician practitiomner.

= TLInder the CoP at §485 618(e). an MDD or DO nmist be inunediately available by
telephone or radio contact on a 24-hours a day basis 1o receive emergency calls, prowvide
information on reatment of emerpency patients, and refer patients. This reguiremment
can be met by the use of a telemedicine WIDVTIO as well as by an RMIDVYDO who practices
on-site at the CAFT

- EXMT AL 4 is Nor a Barrier fo Lsing Telemedicine ro Excend CAR Eprergerncy Semvices:
- If using telemedicine for emergency and other services, a CAH is not recnuared o
include the telemedicains physicians on its physician on-call st mandated vrnder the




EMTALA, CAH & Telemedicine

= CMS welcomes the use of telemedicine by CAH

= CAH not required to have a doctor to appear
when patient comes to the ED

= PA, NP, CNS, or physician with emergency care
experience must show up within 30 minutes

= [f MD/DO does not show up must be immediately
available by phone or radio contact 24 hours a
day

* This can be met by use of telemedicine physician

or the physician on site
9



CMS Memo Dec 13, 2013

= CMS issues 7 page memo dated Dec 13, 2013
regarding payor requirements and collection
practices

* These are covered throughout this program but
every hospital should be familiar with this memo

= EMTALA is a federal law and pre-empts any
Inconsistent state law

= Some proposed or existing payment policies of third
party payors of hospital services are in violation of
the federal EMTALA law



CMS Memo Dec 13, 2013

DEPARTMENT OF HEALTH & HUMNLADNMN SERVICES

Centers for Medicare & Medicaid Services
7o) Security Boulevard, Mail Stop C2-21-16 ‘ M S
Baltimore, hMasrvland 21244 1850

CPsTERS FOVR MPTIICARF & AT AN SEFRVICFS

Center for Clinical Standards and Ouality /Survey & Certification Group

Ref: S&C: 14-06-Hospitals /CAHs

DATE: December 13, 2013
Tr: State Swrvey Agency Darectors
FROM: Drirector

Swrvey and Certification Group

SUBJECT: Emergency Medical Treatiment and Labor Act (EMTATL A) Requirciments &
Conflicting Payor Feqguirements or Collection Practices

Memoranduin Summanry

o« FMTAI A & Payor Reguiremenrs: Some proposed or existing payment policies of third
party payors of hospital services have generated confusion among providers about their
EMTALA obligations. The Centers for Medicare & MMedicaid Services (CMS) is
clarnfyving for Medicare-participating hospitals and critical access hospitals (CAH) that
they are required to comply with EMTATLA, regardless of any conflicting requirements of
third-party payors. including when those payors are State Medicaid programs,

= Cerfain Hospital Collecfion Proceices Maoay Alse Confifice withh EMI AT 4: It 1s not
acceptable for a hospatal or CAH to request iimmedhiate payment. by cash or other
methods. for services provided to an individual who 1s protected under EMTATL A prior to
the receipt of such services. A hospital may only request on-the-spot payviment afrer it has
conducted an appropriate medical screening examination (MSE) and. if applicable,
stabilized an mdividual®s emergency medical condition (EMC) or admuatted the individual.
Hospital patients are further protected under the patient’s rights Condition of Participation
at 42 CFR 482.13(c)3). which protecis patients froimn abuse or harassment.




CMS Memo Dec 13, 2013

= Hospital cannot request payment or co-pays until
after an appropriate medical screening exam (MSE)
IS done and they have initiated stabilizing treatment

= The ACA provided several provisions requiring
certain insurers to cover emergency services,
Including stabilization, with preauthorization

= Some have asked CMS to intervene if they believe a
state Medicaid policy conflicts with EMTALA

= CMS will only approve ones that do not conflict with
EMTALA



OIG Advisory Opinion

= There are two important Office of Inspector
General Advisory Opinion related to EMTALA

" |ssued September 20, 2007, No. 07-10 (also
Issued second one, No. 09-05 on May 21, 2009)

= OIG agrees not to prosecute a hospital for
paying for certain on call services for on call
ohysicians

* Physicians agree to take call rotation on even
pasils,
= http://www.oig.hhs.gov/fraud/docs/advisoryopinions/2007/AdvOpn07-10A.pdf




OIG Advisory Opinion

ey,
.‘# p DEPARTMENT OF HEALTH & HUMAN SERVICES Office of Inspector General
i C Washington, D.C. 20201

[We redact certain identifying information and certain potentially privileged,
confidential, or proprietary information associated with the individual or entity, unless
otherwise approved by the requestor.]

Issued: September 20, 2007

Posted: September 27, 2007

[Name and address redacted)]
Re: OIG Advisory Opinion No. 07-10

Dear [name redacted]:




OIG Advisory Opinion

* Physicians are paid a rate for each day on
call

»18 days a year are gratis

* Rate based on specialty and whether
coverage Is weekday or weekend, likelihood
to be called, severity of iliness, degree of
Inpatient care required

» Rates provided at fair market value

* Program open to all
T



OIG Opinion 2009 No 09-05

= Second one was concerning a 400 bed non profit
general hospital and only provider in that county
area for acute care services

= Had many times where no one on call and had to
transfer patients out

* Proposed to allow on-call doctors to submit claims
for services rendered to indigent and uninsured
patients presenting to the ED

= Signed an agreement that this was payment in full
and would show up in 30 minutes



OIG Opinion 2009 No 09-05

= Got $100 for ED consultation, $300 per
admission, $350 for primary surgeon and for
physician doing an endoscopic procedure

* OIG allowed finding it did not include any of
the four problematic compensation structures
and presented a low risk of fraud and abuse

*» Payments were fair market value and without
regard to referrals or other business
generated by the parties



Paying for On-Call Physicians

= Arrangement does not take into account and
the value or volume of past or future referrals

= Each and every arrangement has to be based
on the totality of its facts and circumstances

= Safe harbor for personal services used
(contract, over one year) but does not fit
sguarely since aggregate amount can not be
set in advance

= Arrangement In this case presents low risk of
fraud and abuse



Paying for On-call Services

= Bottom line is that hospitals should be aware of
the OIG advisory opinions

= Hospitals should have a process to support the
rationale for paying physicians for on-call
services

= Hospitals should be able to justify the
reasonableness of the amount of the payments

= Try and get the on-call payment arrangements to
fit within the fraud and abuse laws to satisfy the
OIG



OIG Compliance Program Guidance for Hospitals

* Department of HHS, OIG, issued
“*Supplemental Compliance Program

Guidance (CPG) for Hospitals issued January
2005

= Available at
http://oig.hhs.gov/fraud/complianceguidance.asp

* OIG promotes voluntary compliance programs
for hospitals

= This document contained a section on
EMTALA



4858 Federal Register/Vol. 70, No. 19/Monday, January 31, 2005 /Notices

DEPARTMENT OF HEALTH AND relevant risk areas. Copies of these CPGs  Services (the Department) publishes thi:

HUMAN SERVICES can be found on the OIG Web page at Supglemental Compliance Program
hitp://oig.hhs.gov. Guidance (CPG) for Hospitals.! This

Office of Inspector General document supplements, rather than

0IG Supplemental Compliance
Program Guidance for Hospitals

AGENCY: Office of Inspector General
(OIG), HHS.

ACTION: Notice.

SUMMARY: This Federal Register notice
sets forth the Supplemental Compliance
Program Guidance (CPG) for Hospitals
developed by the Office of Inspector
General (0IG). Through this notice, the
OIG is supplementmﬂ its prior
compliance program g guidance for
hospitals issued in 1998. The
supplemental CPG contains new
compliance recommendations and an
expanded discussion of risk areas,
taking into account recent changes to
hnspltal payment systems and

Supplementing the Compliance
Program Guidance for Hospitals

The OIG originally published a CPG
for the hospita industrv on February 23,
1998.  See 53 FR 8987 lFehruan 23,
1998), available on our Web page at
hitp://oig. hhs.gov/authorities/docs’
cpghosp.pdf) Since that time, there
have been significant changes in the
way hospitals deliver, and are
reimbursed for, health care services. In
response to these developments, on June
18, 2002, the OIG published a notice in
the Federal Register, soliciting public
suggestions for revising the hnspltal
GPG. (See 67 FR 41433 (June 18, 2002),
available on our Web page at http.//
oig.hhs.gov/authorities/docs/
cpghospitalsolicitationnotice. pdf ) After
consideration of the public comments

replaces, the OIG's 1998 CPG for the

hospital industry (63 FR 8987; February
23. 1998). which addressed the
fundamentals of establishing an
effective compliance program.? Neither
this supplemental CPG, nor the original
1998 CPG, is a model compliance
program. Rather, collectively the two
documents offer a]:set of guidelines that
hospitals should consider when
developing and implementing a new
compliance program or evaluating an
existing one.

We are mindful that many hospitals
have already devoted substanti
and resources to compliance efforts. We
believe that those efforts demonstrate
the industry’s good faith commitment tc
ensuring and pmmuung integrity. For
those hospitals with existin



EMTALA OIG CPG for Hospitals

= Hospitals should review their obligations
under this federal law

= Know when to do a medical screening
exam

=Know when patient has an emergency
medical condition

= Know screening can not be delayed to
Inquire about method of payment or
Insurance




EMTALA OIG CPG for Hospitals

* Even If on diversion and patient shows up-
they are yours

* Do not transfer a patient unless there Is a
transfer agreement for unstable patients with
benefits and risks

* Provide stabilizing treatment to minimize the
risks of transfer

» Medical records must accompany the patient

= Understand sEecialized Caﬁabilitx Erovision



EMTALA OIG

= Must provide screening and treatment within full
capabillity of hospital including staff and facilities

= Includes on call specialist

= On call physicians need to be educated on their
responsibllities including responsibility to accept
transferred individuals from other faclilities

= Must have policies and procedures

= Persons working in the ED should be periodically
trained and reminded of EMTALA obligations and
hospital's P&P



Medicare State Operations Manual

*CMS Issued Appendix Q on Guidelines for
Immediate Jeopardy on February 14, 2014

*These guidelines for CMS surveyors contain an
EMTALA trigger

*These apply to all facilities that receive
Medicare/Medicaid reimbursement including Critical
Access Hospitals

=All CMS manuals now available at
http://www.cms.hhs.gov/manuals/downloads/som10
/_Appendixtoc.pdf



Location of EMTALA Manual App V

Medicare State Operations WMianmnual
Aappendix

- Each Appendix is a separate file that can be accessaed directly from the SR
Mappendices Table of Contents, as applicalble_

- The appendices are in PDF format, which is the format generally used in the
IR o display files., Click on the corresponding letter in the “Appendix Letter™
column to see any availabkle file inm PIDEF_

- To return o this page afier opening a PIDF file on vour desktop. use the
browser "hback™ button. This is becanse closing the file usually will also close
muost browsers

Appendix Description ww_vv.cms.goy/Regulatlons-and—
etrer Guidance/Guidance/Manuals/downlo
A Hospitals ads/som107_Appendixtoc.pdf
Ny Psywchiatric Hospitals
B Home Health A sencies
[ - Laboratories and Laboratory Services
> Pormable X-Ray Service
= {.‘J‘LI.'!:]'!I»EIIEE‘J'IT Physical Therapy or Speech PathologyServices-Interpretive
Guidelines
F Physical Therapistis in Independent Practice - heleted
L= Fural Health Clinidcs { RHC=s)
H End-Stage FRenal Disease Facilities
[} Life Safety Code
N Intermediate Care Facilities for Persons With Mental Retardation
[ L Comprebensive COutpatient Rehabilitation Facilities
L Acombulatory Surgical Services Interpretive Guidelines and Survey
Procedures
% | Hospice
™~ Pharmaceutical Service Requirements in Long- Term Care Facilities -
el el




State Operations Manual
Appendix Q - Guidelines for Determining Immediate
Jeopardy

(Rev. 102, Issued: 02-14-14)

Transmittals for Appendix Q)

I - Introduction

IT - Definitions www.cms.gov/Regulations-and-
III - Principles Guidance/Guidance/Manuals/downloads/som
IV - Immediate Jeopardy Triggers 107_Append|XtOdef
WV - Procedures
VI - Implementation
WVII - Documentation
WVIII - Enforcement
IX - References
Attachment A
Attachment B
483(b) Requirements: Abuse
485.723 Condition: Physical Environment
485.723(a) Standard Safety of Patients

A8S 723 Standard: Maintenance of Fmunment/ Biildines/ Gronnds



uidelines for Determining Immediate Jeopard

*This includes failure to perform medical
screening exam as required by EMTALA or to
stabilize or provide safe transfer

*Individual turned away from the emergency
department (ED) without a medical screening
exam

=\Women with contractions not medically
screened for status of labor



CMS Guidelines for Determining Immediate Jeopardy

e Absence of ED or OB medical
screening documentation

eFallure to stabilize emergency
medical condition

eFailure to appropriately transfer an
individual with an unstable medical
condition



TJC Standards

= RC.02.01.01 Medical record must contain
emergency care and treatment

= The time and means of arrival to the ED
= |f the patient left AMA

= All orders, progress notes, medication given,
Informed consent, use of interpreters, adverse
drug reactions

= Records of communication with patients
iIncluding telephone calls such as abnormal test
results from the ED



TJC EMTALA Standards

» Summarize care provided in the ED and
emergency treatment prior to arrival

= RC.02.01.01 Conclusion reached at the
termination of care in the ED

—The patient's final disposition
—Condition

—Instructions given for follow-up care,
treatment, and services



CMS Regional Offices (RO)

= The RO evaluates all complaints and refers
that warrant SA Investigation (state agency)

=SA or RO send a letter to complainant
acknowledging and letting person know If
Investigation Is warranted

*|_ook to see If violation of the Provider
agreement or related Special responsibilities in
emergency cases

*CFR electronically available free of charge at
= http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&tpl=%2Findex.tpl
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There are 10 regional offices (ROs)™=
= See list at end of addresses of all ROs

= RO gives initial verbal authorization for
Investigation

= Then prepares Form for Request for Survey
(1541A)

= Copy available at;
http://www.cms.hhs.gov/cmsforms/downloads/cms1541a.pdf



DEPARTMENT OF HEALTH AND HUMAN SERVICES
CENTERS FOR MEDICARE & MEDICAID SERVICES

REQUEST FOR SURVEY OF §489.20 AND §489.24 ESSENTIALS OF PROVIDER AGREEMENTS:

Responsibilities of Medicare Participating Hospitals in Emergency Cases

1. Name and Address of State Agency

2. Name and Addresz of Hospita

3. Provider Mumber RO Comgplaint Contrel Number

4. Hospital Accredited By:

[ JCAHO [0 ADA _1 Monaccredited

DO NOT INFORM THE HOSPITAL OF THE SURVEY

5. In Complaint Cases, Type of Emergency (check all that apply)

| Labor ] Other OB 1 Medical _1 Trauma _1 Psychiatric 1 Surgical 1 Other

6. Source of Complaint (check all that appiy)

_| Patient or Patient's Family | Cuality Improvement Organization
_1 Receiving Hospital | Medicare Intermediary
_| Transferring Hozspital | Other {specify)



Regional Office

* RO also sends hospital Form 562 Medicare/CLIA
Complaint Form (determine allegation, whether
finding substantiated or not, number of
complainants per allegation, source of complaint,
date received etc.),

= May complete FORM 2802 Request for validation of
accreditation survey for hospital (accredited by TJC,
DNV Healthcare, CIHQ, AAHHS, or AOA, areas
surveyed, conditions (governing board, patient
rights, pharmacy) or standards

= State Agency does not notify hospital in advance



Introduction to EMTALA

*EMTALA is a CoP (Condition of Participation) Iin
the Medicare program for hospitals and critical
access hospitals

*Hospitals agree to comply with the provisions by
accepting Medicare payments

*Hospitals should maintain a copy of these
Interpretative guidelines (the most important
resource) on their intranet and have a hard copy

*Recommend hospitals have a resource book on
EMTALA in ED, OB, and behavioral health units



CMS EMTALA Interpretive Guideline

= Revised EMTALA guidelines published May, 29,

2009 and amended July 16, 2010 and copy at
http://cms.hhs.gov/manuals/Downloads/som107ap _Vv_emerg
pdf

= First, the reqgulation Is published in the federal
register

*Next, CMS take and adds interpretive
guidelines and survey procedure

*Not all sections have a survey procedure



Interpretive Guidelines
* Each section has a tag number

= To read more about any section go to the tag
number such as A-2403/C-2403

* A indicates a hospital standard and C Is for
Critical Access Hospitals

*68 pages long and starts with Tag 2400 and
goes to Tag to 2411

" First part Is the investigative procedures and
Includes entrance, record review, exit

conference etc.
o w ]



Interpretive Guidelines

=Part Il is the section on responsibilities of
Medicare Participating Hospitals In
Emergency Cases

*|ncludes on-call physician requirements

*|ncludes use of dedicated emergency
departments (DEDS)

=|ncludes stabilization and transfer
requirements



Completely Rewritten in 2009 & Updated 2010

State Operations Manual
Appendix V — Interpretive Guidelines — Responsibilities
of Medicare Participating Hospitals in Emergency
Cases

(Rev. 46, (05-29-09)

Transmittals for Appendix V

Part I- Investigative Procedures
1. General Information
II. Prncipal Focus of Investigation

I Task 1 - Entrance Conference www.cms.gov/Regulations-and-

IV. Task 2 - Case Selection Methodology Guidance/Guidance/Man U_aIS/dO
V. Task 3- Record Review wnloads/som107_Appendixtoc.p
VI Taszk 4- Interviews df

VII. Task 5-Exit Conference
VIII. Task 6- Professional Medical Review
IX. Task 7- Assessment of Compliance and Completion of the Deficiency Report

X. Additional Survey Report Documentation




Current CMS EMTALA Manual

State Operations Manual
Appendix V — Interpretive Guidelines — Responsibilities

of Medicare Participating Hospitals in Emergency
Cases

(Rev. 60, 07-16-10)

Transmittals for Appendix V

Part I- Investigative Procedures
L General Information
IL Principal Focus of Investigation

I. Task 1 - Entrance Conference www.cms.gov/Regulations-and-
IV. Task 2 - Case Selection Methodology Guidance/Guidance/Manuals/downl
V. Task 3- Record Review oads/som107_Appendixtoc.pdf

VI Task 4- Intervicws

VII. Task 5-Exit Conference

VIII. Task 6- Professional Medical Review

IX. Task 7- Assessment of Compliance and Completion of the Deficiency Report
X. Additional Survey Report Documentation

Part II - Interpretive Guidelines - Responsibilities of Medicare

| e e



Sample Page

Tag 4-2403/C-2403

(Rev. 46, Issued: §3-29-09, EffectveTImplementanion; 03-29-09)
5489.20(r)

[The provider agrees ta the following:]

In the case of a hospital as defined in §439.24(b) (including both the transferring
and receiving hospitals), to maintain—

(1) Medical and other records related to individuals transferred to or from %
the hospital for a period of 5 vears from the date of transfer;

Interpretive Guidelines: 8459.20(r)(1)

The medical records of individuals ransferred to or from the hospital must be retained in
ther origmal or legally reproduced form m hard copy, microfilm, microfiche, optical
disks, computer disks, or computer memory for a peniod of 3 years from the date of
fransfer.



EMTALA Sources of Law

= Special Responsibilities of Medicare Hospitals
INn Emergency Cases EMTALA is located at 42

C.F.R. 489.24

* Federal Register and CFR are available free
off Internet at
http://www.gpoaccess.gov/fr/index.html

= Available at http://ecfr.gpoaccess.gov/cgi/t/text/text-
iIdx?c=ecfr&sid=c07ae216364917a701e2426eb3f1419c&rgn=div8&view=t
ext&node=42:4.0.1.5.27.2.212.5&idno=42
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Two Other Important Laws

* There are also two other important laws that
address EMTALA issues

= First Is the Basic Commitment Section 1866
which is Agreement with Providers (42 U.S.C.
1395cc) which Is relevant to the second one

= Also referred to the Essential of Provider
Agreement

= Second Is section 1867 (42 U.S.C. 1395dd) on
Examination and Treatment for an Emergency
Medical Condition (EMC)
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Basic Section 2400

» Defines hospital to include CAH so all hospitals
are govern by EMTALA

= Requires that a medical screening exam (MSE)
e given to any patient who comes to the ED

* Requires that any patient with an EMC or in labor
e provided necessary stabilizing treatment

= Requires hospital to provide an appropriate transfer
such as when patient requests or hospital does not
have the capabillity or capacity to provide the
necessary treatment



Essentials of Provider Agreement

= Basic Commitment Requires the following;

*To maintain a list of physicians who are on
call for duty after the initial examination to
provide treatment necessary to stabilize an
individual with an emergency medical
condition

* Must maintain medical records for five
years from date of transfer



Provider Agreement

CHAPTER '"“—CENTERS FOR MEDICARE & MEDICAID SERVICES.
DEFPARTMENT OF HEALTH AND HUMANM SERVICES (CONTIMNUED ) e

SUBCHAPTER G—STANDARDS AND CERTIFICATIOMN
PART 489— PROVIDER AGREEMENTS AND SUPPLIER APPROWVAL

Subpart A—GENERAL PROWVISIOMNS 'WWW.eCfr.gOV/Cgi-biﬂ/teXt-
489 .1 Statutory basis. 1dx?SID=24456dfd12f23570c57al12
. Scope of part. c52a826d2e&tpl=/ecfrbrowse/Titled
A Definitions. 2/42cfr489_main_02.tpl

%]
- W N

B

0 Basic requirements.

Acceptance of a provider as a participant.

%]
-
hJd

B

Decision to deny an agreamant.

B
%]
J

913 Effective date of agresmeant or approwal.

B

L B ¥ NV T 5 N NV 7
B
%]
-
Jy

%]
-
o]

Change of ownership or leasing: Effect on provider
agraesmeaent.

Subpart B—ESSENTIALS OF PROVIDER AGREEMENTS

X
[

B

545 Basic commitments.
5489 21 Specific limitations on charges.
5489 22 Special provisions applicable to prepayment requirements.
5489 23 Specific limitation on charges for services prowvided to
certain enrollees of fee-for-service FEHE plans._

5489 .24

A . . . b
5489 25 Special requirements concerning CHAMPUS and
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The EMTALA Sign 2400

* To post conspicuously iIn any emergency
department, a sign specifying the rights of
Individuals with respect to exam and treatment for
EMC and for women in labor

= Sigh must one specified by the secretary

= Sign must say If you participate or not in Medicaid
program

= Note that more information on EMTALA sign in
section 2402

= Make sure sign is clearly visible from a distance of 20 feet

so at least 18” bi 20" unless In ﬁosted In small room




IT'S THE LAW

IF YOU HAVE A MEDICAL EMERGENCY OR ARE IN
LABOR, YOU HAVE THE RIGHT TO RECEIVE,
within the capabilities of this hospital's staff
and facilities:

An appropriate Medical SCREENING EXAMINATION

Necessary STABILIZING TEATMENT
(including treatment for an unborn child) and, if necessary,
An appropriate TRANSFER to another facility
Even if YOU CANNOT PAY or DO NOT HAVE
MEDICAL INSURANCE
or
YOU ARE NOT ENTITLED TO MEDICARE OR MEDICAID
This hospital (DOES/DOES NOT) participate in the Medicaid Program

103

IT'S THE LAW!



EN CASOS DE EMERGENCIA
MEDICA O DOLORES DE PARTO
USTED TIENWNE EIL.L. DERECHO
DE RECIBIR 1.OS SIGUIEINTES SERVICIOS,

de acuerdo a las capacidades
de los empleados del hospital
w sus facilidades:

Un EXANMEN MEDICQO apropiado.

TUn TRATAMIENTO NECESARIO de urgencia

(incluyendo el tratamuento para el bebé antes de nacer). v s1
es necesario.

Un TRANSFERIMIENTO apropiado a otro hospital.

aungue usted no pueda pagar o no
tenga un seguro medico o no tenga
derechos a Medicare o Medicaid.

Este hospital [ participa /
] mo participa en Medicaid.

Reqgured by § 1866({a)1)WIN) of the Federal Social Secunty Act
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Who Does EMTALA Apply To?

=Applies to hospitals who participate In
the Medicare

"EMTALA Is a condition of participation
(CoP) just like the hospital and critical
access CoPs

*"|s not limited to Medicare patients and
iIncludes any individual who comes to the
ED requesting care



Who Does EMTALA Apply To?

*|f no verbal request is made It would
Include If a reasonable prudent layperson
observer would conclude they need
emergency care (not breathing)

*That present themselves to an area of the
hospital that meets the definition of
dedicated emergency department of DED

=There are three criteria to what constitutes
a DED



Who Does EMTALA Apply To?

*Dedicated ED includes If licensed by state as
ED, holds itself out to public as providing
emergency care, or during preceding calendar
year, provided at least 1/3 of its outpatient
visits for treatment of EMC

=Example hospital has an emergency
department (ED), or trauma center

=t covers all individuals regardless of payment
source



Who Does EMTALA Apply To?

*Does not cover people on the phone

=*|t does covers patients in a car at the ED
doors trying to access the ED

= |t covers patients anywhere on hospital
property seeking emergency care , for
example they come in the wrong entrance
to the hospital and are looking for the ED

=Covers non-citizens of the US and minors



No Delay in Exam or Treatment 2400

* Hospital may not delay an appropriate MSE
to inquire about the individual’'s method of
payment or insurance status

= CMS and OIG issue a special advisory
bulletin on November 10, 1999 (Fed Reg.
Volume 64, No. 217, 61353) which is still

relevant today

= Every hospital should read this to
understand how to meet compliance with
this section



Special OIG/CMS Advisory

[Tl..

e

lic

11

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General
Health Care Financing Administration

OIG/HCFA Special Advisory Bulletin on
the Fatient Anti-Dumping Statute

AGENMCY . (Uffice of Inspector General
(IEs) and Health Care Financing
ASodministration (HCOFA) ., HHS.

ACTION: Notice.

sumMmmMmAaRY: This Federal Register notice,
developed jointly by the OIG and HOEF A
sets forth the Special Adwvisory Bulletin
addressing requirements of the patient
anti-dumping statute and the obligations
of hospitals to medically screen all
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Payment Issues 2400 and 2408

= The hospital can obtain basic information such
as name, chief complaint, and physician

= The hospital may seek authorization for payment
and services after the medical screening
examination and once patient is stabilized

= Hospitals can not condition screening and
treatment upon completion of a financial
responsiblility form or provision of co-pay for the
services

= Consider bed side registration when beds are
open



Payment Issues

= Hospitals can not delay a medical screening
exam or stabilizing treatment to prepare an ABN
(advance beneficiary notice) and obtain a
beneficiary signature on this form (also 2408)

= Can collect registration information if no delay
such patient is triaged and there Iis no bed Is
available but need to document to create a clear
record

= The obligation to pay for emergency services
under Medicare managed care contracts Is based

on the “ﬁrudent Iaxﬁerson standard”



Payment Issues

=Hospital can ask for an insurance card
as long as does not delay treatment
(2406)

=Hospital can ask for medical information
when needed from a health plan but not
payment information

= Again, once the patient Is stabilized the
hospital can get insurance information

or authorization from an insurance Elan



Reasonable Registration Processes

= Hospitals can follow reasonable
registration processes

= This may include asking if individual is
Insured as long as does not delay
screening or treatment

=Can collect demographic information and
who to contact in case of an emergency

=No prior authorization from managed care



Receiving Hospital 2408

=This applies equally to the receiving
hospital

*Hospital with specialized capability has
bed and staff and must accept patient

=Can not delay transfer of an unstable
patient pending receipt or verification of
financial information



Financial Questions from Patient

= This person must be knowledgeable about
EMTALA

= This person should tell the patient that the
hospital stands willing and ready to provide a
MSE and stabilization

= Staff should encourage the patient to defer further
discussion of financial responsibility under
stabilized

= Do not give ABNs (advanced beneficiary notices)
to ED patients upon arrival



Whistle-Blower Protection 2400 and 2410

*Hospital may not penalize or take
adverse action against a MD or qualified
medical personnel (QMP) for refusing to
authorize transfer of an individual with
an EMC that has not been stabilized

=Can not penalize a hospital employee
who reports a suspected violation



Patients Who Want to Sign Out AMA

* The physician should obtain a written
Informed refusal of the examination or
treatment (2407)

= This Iincludes getting a written refusal for an
appropriate transfer (2407, 2408)

* Remember that CMS provides the patient
the right to refuse treatment

= Can refuse a part of the treatment without

signing out AMA



Patients Who Want to Sign Out AMA

*There are 3 steps to patients who want to
leave AMA

= Offer the patient further medical exam and
treatment

* Inform of risks and benefits of withdrawal prior
to receiving this care

= Take reasonable steps to secure written
Informed consent for refusal



AMA Documentation

=The medical record should include a
description of the risks discussed

=|f the patient leaves without notifying
anyone, document the fact the patient
was there, what time they discovered
she left while retaining all triage notes

= Source: OIG/CMS Advisory Bulletin and Tag
2407



Against Medical Advice

* CMS says the hospital will be found in
violation of EMTALA for patient who leaves
AMA or LWBS (Tag 24006)

= If the Iindividual left at the suggestion by the
hospital

= |f the condition was an emergency, and the
hospital was operating beyond its capacity,
and did not attempt to transfer the patient

* There must be no coercion or suggestion



Specialized Capability 2400

= Medicare hospital are required to accept

appropriate transfers of indivic
EMCs if the hospital has the s
capabllities

uals with

neclalized

= This is when the sending or transferring
hospital does not have the specialized

capabllities

= The receiving hospital must also have the

“capacity”



Specialized Capability

* The receiving hospital has a burn unit or trauma
unit and the sending hospital does not

* Does the receiving hospital have an open bed and
staff to care for the transfer?

* The receiving hospital does not have to accept a
patient if it does not have the capacity to stabilize
the person

= An example is hospital wants to transfer a suicidal
patient but the hospital does not have a behavioral
unit either or an obstetrical unit for the transfer of a
pregnant patient



= Capacity means the ability of the hospital to
accommodate the individual requesting
examination or treatment of the transferred
iIndividual

= Capacity encompasses such things as
numbers and availability of qualified staff,
beds and equipment

* The hospital's past practices of
accommodating additional patients in excess

of its occupancy limits



*Redefined by CMS In November
2001 memo

=SS0 test Is not If the hospital has ever
done it before but rather whatever a
hospital customarily does to
accommodate patients in excess of Its
occupancy limits

= This I1s a lower standard of care



Policies and Procedures Required 2400

=Hospitals are required to adopt an
EMTALA policy

= Policy needs to comply with all the
EMTALA requirements

»Hospitals should consider EMTALA
training during orientation and periodically

*Remember OIG Guidance that
recommends training of all on-call

physicians




Title: EMERGENCY MEDICAL TREATMENT AND LABOR ACT (EMTALA) POLICY
QOriginal Issue Date: 31499

Review Date: B00; 6/03; 2/04, 3108, 6/04
Revised Date:
CEO Approval:

mignature Date
MEC Approval:

=ignature Diate
VP Approval:

(%ice Prezidert, Patient Care Services) Signature Date

PURPOSE: -

The purpose of this policy is to set forth the requirements of the federal Emergency
Medical Treatment and Labor Act (EMTALA). This policy is to provide guidelines to
ensure that patients who come to the emergency department requesting treatment will
be given a medical screening exam to determine if they are inan emergency medical
condition. Patients will be stabilized and transferred in accordance with this law.

This policy applies to General Hospital, the outpatient off-campus physical therapy
department, and outpatient labl Particular employees include all employees in the
emergency department, obstetrics department, and behavioral health units.
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SUBJECT: | EMTALA GUIDELINES FOR EMERGERMNCY REFEREMCE #4004

DEFPARTMENT SERVICES FAGE: 1

DEFPARTMENT: HOSFITALWIDE OF: 5

EFFECTIVE: 9/25/08

TJCLD.O401.01, RIOT.0T.0T, CMS §459.20 FEVISED:
DEFINITIONS:
L] Hospital with an Emergency Department. A hospital with a dedicated emergency

department. (5489 24{b))

* Hospital Froperty: The entire main hospital campus including the parking lot, sidewalk and

drivewiay or hospital departments, including any building owned by the hospital that is
within 250 yards of the hospital. 15413 65(a))

- Physicians, A doctor of medicine or osteopathy legally authorized to practice medicine and

surgery by the state inwhich hefshe performs such function or action. (This definition is
not to be construed to limit the authornty of a doctor of medicine or osteopathy to delegate

tasks to other qualified healthcare personnel to the extent recognized under state law or a

state’s regulatory mechanism). (&1861(n(i))
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Penalties 2400

*Hospitals who are noncompliant can
have CMS terminate them from the
Medicare program (no more payment
for Medicare patients)

*The OIG can impose fines

=The civil money penalties are $50,000 if
over 100 beds, $25,000 if under 100
beds, and $50,000 fine per violation for

Ehxsicians




=Exclusion of physician from any federal
program If violation Is gross and flagrant.

*Malpractice suit under laws of the state In
which hospital is located

*The statute of limitation or time period for
bring a suit under EMTALA Is 2 years after
date of violation

*Some medical boards and nursing boards
may attempt to revoke licenses



EMTALA Money Penalties

* The OIG has a patient dumping website of multiple
payments of physicians and hospitals.

* 6-14-2010 University of Chicago $50,000 failure to do MSE and
stabilize patients include failure to log in ambulance patients.
Patient left in ED waiting area for 3 hours and found dead

= 10-18-2013 Regional Hospital in Tenn. pays $50,000 for failure
to do MSE to a patient who was refused access to the ED and
told to go to a nearby hospital

= 0-3-2013 NE Georgia MC pays $50,000 after it allegedly
refused to accept an appropriate transfer who need specialized
capabilities

= See additional hospitals fined for requesting payment up front

= http://oig.hhs.gov/fraud/enforcement/cmp/patient_dumping.asp
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EMTALA Money Penalties

= 12-4-2013 Carolina Medical Center paid $50,000 to
resolve allegation they failed to do an appropriate
MSE or stabilizing treatment for a patient who
needed psychiatric treatment

= 10-8-2013 Regional Medical Center in Memphis
paid $50,000 regarding an allegation that a patient
was refused access to the ED and told to go to a
nearby hospital

= 0-03-2013 NE Georgia MC paid $50,000 regarding
allegation failed to accept transfer of a patient who
needed their specialized capabilities



OIG Patient Dumping

REPORT FRAUD Home = FAQs = FOlA = Careers

Offi of IHSDCCEUI' General Report #, Topic, Keywor Search
8] Department of Health & Human Servic

Reports & Compliance Recovery Act Exclusions NewsToorm
Publications Oversight

Erforcement Zhal Monetasry Pes FPatant Dumping

“ -htfb://oig.hhs.gov/fraud/enforcement/c
Patient Dumping mp/patient_dumping.asp Let's start by choosing a topi

Select One

I'm looking for

Jump foc 2013, 2012, 2011, 2010, 2009, 2008
Patienl Dumping Archive o y Top
= Child Support Enforcement

In aach CMP case resolved through a settlement agreament, the = Consumer Alerts
saltling party has contesied the QIG's allegations and daniad any
liability. Mo CMP judgmanl or finding of iability has been madea
against tha setilling party

*  Confdentiality of Data Bank = Enforcement Actions
Information - Civil Monetary Penalties and
» Drug Price Reporting Affirmative Exclusions

= Confidentiality of Dala Bank

2014 *  Falze and Fraudulent Clalms Information
» Kickback and Physician = False and Fraudulent Claims
Ty B |
06-19-2014 Sel-Referral = Kickback and Physician
+ Effective Juna 5. 2014, the Office of Inspecior General (0I1G) of ¥ Managed Carne Sell-Refarral
the U.S. Department of Health and Human Services entarad into * Patient Dumping = Managed Care
B SEtIRENT BOTeRnVat Wi L1, WCOITL JBnnngs § Majml = Owercharging Beneficiaries + Patient Dumping

(SVJIH). SVJIH agreed lo pay 325,000 lo resolve its abiity Tor
Civil Monetary Penallias undar the patient dumping statute
Spechcally, OIG alleged thal SVWVJH viotaled the Emergency
Medical Treatment and Labor Act (EMTALA) by failing 1o provide « Criminal and Civil Enforcemeni

. A = 0 BrC N =
> Select Agents and Toxine e fortlnil ath ek

= Select Agents and Toxins
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EMTALA Money Penalties

= August 1, 2013 Finley Hospital lowa pays $30,000 when it delayed
stabilizing treatment to a patient when transferred to another
hospital

= August 7, 2013 St Lukes lowa pays $25,000 when allegedly failed
to provide a MSE by transferring the patient to another facility
based on his status as an lowaCare patient

= July 24, 2013 Mahaska in lowa paid $20,000 after allegations of
failure to do MSE, stabilize and provide transfer to patient

= May 1, 2010 Bessemer Carraway MC $40,000 incomplete MSE
for patient with fever and chills and UTI symptoms. Triage nurse
told patient to pay $85. before MSE and she left

= 4-27-2010 Olive View UCLA Medical Center $25,000 settlement
after 33 YO with chest pain waited over 3 hours to receive a MSE
and died exiting the hospital
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Security

E-mail Print
PR Hospital Fined For Demanding Cash To
See EMTALA Toddler.ywwmedlaw.com/healthlaw/EMT

Published May 1, 2010 ALA/index.shtml

Hospital San Francisco, Puerto Rico, agreed to pay 10,000
to resolve its liability for CMPs under the patient dumping
statute. The OIG alleged that the hospital failed to provide an
appropriate medical screening examination to a 3-year-old boy
who presented to its emergency department.

The boy did not have health insurance and the OIG alleged that
the admissions department requested that his mother pay a
private deposit of $2,150. The mother took her soon to
another hospital where he was hospitalized for four days and
treated for right bronchopneumonia and maxillary sinusitis.

The foregoing information is as reported on the OI1G website.
The settlement of a disputed case does not represent an
admission of wrong-doing by the hospital or an agreement that
the events occcurred as stated. This settlement was reached in
Z2005. The date of the incident is not stated.
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CA Hospital Fined $75,000 For 16 EMTALA

Cases That Left Without Being Seen
Published May 1, 2010

Dameron Hospital Association (Dameron), California, agreed
to pay 575,000 to resolve its Liability for CMPs under the
patient dumping statute. The OIG alleged that Dameron failed
to provide an appropriate medical screening examination to 16
individuals that presented to its emergency department.

The individuals presented with a variety of complaints,
including, chest pain, abdominal pain, vaginal bleeding, fever,
vomiting, dizziness, and coughing. The individuals were
triaged by a nurse and then asked to wait in he waiting area.
After waiting between three and six hours, the individuals left
the hospital without receiving an appropriate medical
screening examinations

The foregoing information is as reported on the O1G website.
The settlement of a disputed case does not represent an
admission of wrong-doing by the hospital or an agreement that
the events occurred as stated. This settlement was reached in
Z0O05. The date of the incident is not stated.
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EMTALA Money Penalties

= 11-13-2012 University of Chicago Medical Center
pays 50,000 rea care of man who came to ED
complaining of severe jaw pain after assault. He
needed surgery and discharged with instructions to go
to another hospital for further care

= 11-19-2012 Hackly Hospital Michigan failure to
stabilize woman in labor and unborn child

= 9-5-2012 Duke University pays 180,000 for failure to
accept five transfers of psychiatric patients

= Many cases in 2012 on OIG website- Nashville
Hospital 12-20-11 $45,000 refused to accept transfer



EMTALA Money Penalties

= 11-15-2011 Hospital in Michigan agrees to pay
$20,000 for failure to stabilize a 15 year male who
came In for treatment of medical and psychiatric
emergencies

* The patient presented after a suicide attempt and he
also had hypotension and an abnormal heart rhythm
and transferred to facility 169 miles away

= 10-04-2011 Georgia hospital pays $50,000 for
failure to do a MSE and stabilization to a patient with
a DVT diagnosis by family doctor. Waited 8 hours
without success and left and had PE at another

hosghal




EMTALA Money Penalties

= 0-29-09 Kaiser Foundation Hospital paid $100,000 for
2 violations failure to provide MSE and stabilize. Had
15 YO doubled over with pain and crying and
discharged her and 12 YO boy with fever, pain and
lethargy sent home and came back with staph sepsis

» 9-10-10 Robert Wood Johnson Hospital in NJ paid
$65,000 failed to provide MSE and stabilization to
mom and newborn

= 6-4-10 Palms West Hospital in Fla paid $55,000 for
failure to accept two patients in need of specialized
capabillities



EMTALA Money Penalties

» 6-2-09 Plantation General Hospital in Fla paid
$40,000 for failure to stabilize women in active
labor. A friend drove her at high speed to the
hospital where she delivered minutes after arrival

= 3-06-09 Medical Center pays $40,000 after failed
to screen patient with severe abdominal pain from
an ectopic preghancy

= 2-25-09 Physician pays $35,000 for failure to come
to the ED In patient with an open leg fracture



Report of Dumping to CMS 2401

= The hospital must report to the Department of
Health or CMS

= Anytime it has reason to believe that may have
received a patient who was transferred in an
unstable medical condition

* Hospital is required to report within 72 hours of the
occurrence

= |f the recelving hospital fails to report then it can
also lost its Medicare reimbursement



Report of Dumping

= Hospitals may want to consider notifying other
hospital of the breach before reporting to see if
they have an appropriate explanation

= Surveyors will look to see if hospital agreed in
advance to the transfer and medical records were
sent with the patient

= Surveyors will make sure all transports were with
appropriate staff and equipment

= Surveyors will make sure hospital had space and
gualified personnel to treat the patient



Hospital Recommendations

= Paramedic brings patient to hospital A who Is
actually on diversion but squad did not call In

» Paramedic on arrival sees how busy the ED is
and tells charge nurse he will take patient to
the hospital across the street

= Charge nurse agrees

*=This is an EMTALA violation and Hospital B
Informs Hospital A that they are required to
report to CMS



Hospital Recommendations

* Hospital B concurs about the EMTALA
violation

= Hospital B immediately does a
comprehensive plan of correction

= The physicians and Board is involved,
mandatory education instituted, and new
processes put in place

= CMS arrives at hospital and finds that there were
out of compliance but have already resolved the

groblem




EMTALA Sign 2402

= Sign must be posted in any ED or in a place or
places likely to be noticed by all individuals entering
the emergency department

= As well as those individuals waiting for examination
and treatment in areas other than traditional
emergency department

= This would include entrance, admitting area, waiting
room, and treatment area

= Note may want to post in OB, Psych, urgent care
units, registration, intake areas, and walk in clinics

= See section 2400 with copy of sign as required

bx the Secretarx of Heath and Human Services



Retention of Medical Records 2403

=Medical records related to the patients
transferred must be kept for five years

= This date Is from the date of transfer

*Medical records can be kept in hard
copy, microfilm, optical disc, computer
memory or any other legally producible
form



On Call Physician Issues




On Call Physicians

= January 17, 2008 study found 75% of hospital EDs
do not have enough specialists to treat patients,
especially cardiac and neurological problems

= Strategies include: enforcing hospital medical staff
bylaws that require physicians to take call

= Contracting with physicians to provide coverage

= Paying physicians stipends and employing
physicians
= Study “Hospital emergency on-call coverage: Is there a

doctor in the house?” Center for Studying Health System
Change, http://www.hschange.com/CONTENT/956/



On Call Physicians

= 21% of deaths and permanent injuries related to ED

delays due to lac

= National survey t

K of physician specialists

nat 36% of hospitals pay at least

one specialist to

0e on call, most often a surgeon

= Little Rock hospital pays trauma surgeon $1,000 a

night to be on cal

= Miami hospital re

ports paying $10 million a year for

on call emergency coverage

= ACEP report cited the 2008 report
= ACEP has practice position on EMTALA also at

oowwaespolg e



OIG CPG for Hospitals

 Remember the Department of HHS,
OIG, issued “Supplemental Compliance
Program Guidance (CPG) for
Hospitals, January 2005 report
discussed earlier

=On call physicians need to be educated
on their responsibilities including
responsibility to accept transferred

Individuals from other facilities



On Call Physician Issues

= So what do you do to educate your on call
physicians?

" |s education mandatory as a condition for
being credentialed and privileged?

* Hospitals can make it simple

» Hospitals can have supplemental materials
such as videotape, self assessment learning
guide, or educational CD

» Sample education memo at end



On Call Physician Issues

= Some on call physicians should
receive orientation to the hospital’s
P&P on EMTALA

* For example, emergency department
physicians need to be well versed on
the federal EMTALA law

= Also OB and psychiatrists

= Remember the OIG can assess
money damages or exclude
physicians from the Medicare program
If they violate EMTALA



On-Call Physicians 2404

* There were many changes to the EMTALA
regulations in 2009 IPPS that significantly impact
EMTALA's on-call obligations

= Referred to as the shared/community call

= Page 222 of 651 page FR PDF format (73 FR
48434) ,CMS issues memo on same March, 2009
and now Tag number 2404 in June 2009 edition

* Implemented some of the 55 recommendations
from the EMTALA Technical Advisory Group that
concluded its work in 2007

= http://www.cms.hhs.gov/SurveyCertificationGeninfo/downloads/SCLetter09-
26.pdf



DEPARTMENT OF HEALTH & HUMAN SEEVICES
Centers for Medicare & Medicaid Service

7300 Security Boulevard, Mail Stop 52-12-25
Baltimore, Maryland 21244-1830

Center for Medicald and State Operations/ Survey and Certification Group

Ref: 5&C-09-26

DATE.: March 6, 2009
TO: State Survey Agency Directors

FROM: Darector
Survey and Certification Group

SUBJECT: Inpatient Prospective Pavment Svstem (IPPS) 2009 Final Rule Revisions to
Emergency Medical Treatment and Labor Act (EMTALA) Regulations

Memorandum Summary

* EMTALA Regulations Revised: The Fiscal Year (FY) 2009 IPPS final rule mncluded
EMTALA revisions, effective October 1, 2008.

* On-Call Obligations: The regulatory provisions have been revised and reorganized. Key
changes mclude infroduction of a shared community call {CCP) plan option and elimination of




Final Rule Changes

= Moved the physician on call requirements from the

EMTALA

regulation section (8 489.24(j)(1)) to the

provider agreement regulations (8 489.20(r)(2)

= CMS backed off a plan to expand EMTALA to
hospitals that receive transferred patients

= CMS said a hospital with specialized capabilities is
not required under EMTALA to accept the transfer of

a hospita

= \Would sti
ED if the

Inpatient

| have to accept an unstable patient in the

nospital has specialized capabilities



Final Rule Revision

* Revised the EMTALA regulations, section on
on-call obligations, emergency waivers, and

recipient hospita

responsibi

="Community Cal

" program t

ities

nat would allow

hospitals to work together to satisfy their
EMTALA obligations

= The Community Call requirements include a
written agreement that addresses key critical

points

0 Reﬂuires a written P&P



On-Call List 2404

= The new language reads as follows;

e An on-call list of physicians on its medical staff, who
are on staff and have privileges

e At the hospital or another hospital In a formal
community call plan

o Are available to provide treatment necessary after the
Initial examination to stabilize individuals with EMCs

e \Who are receilving services required In accordance
with the resources available to the hospital



Shared/Community Call

* The hospitals work out a plan and put it In
writing such as one doctor could be on call
for both hospitals

*Or EMS takes OB patients to Hospital A for
first 15 days of the month and to Hospital B
for the second 15 days of the month

= Hospital A Is designated as the stroke
hospital and all patients go there or on call
for neurosurgery cases



Shared/Community Call

* Need to make sure that EMS is aware of the
protocol as part of annual plan

= EMS needs to know so they know where to take the
patient

= Must include statement in your plan that if patient
shows up at hospital not designated today that
hospital must still meet EMTALA obligations,

* Annual assessment of community call plan must be
done

= Questions should be addressed to Tzvi Hefner at 410 786-4487 or
tzvi.hefner@cms.hhs.gov,



Shared/Community Call

» Hospital needs back up plan when on call
physician Is not available due to community
call (calling in another physician, back up
call, use of telemedicine, transfer agreement
and send patient to another hospital)

*CMS has removed the italicized part of the
sentence below since this phase has caused
confusion.

* There was a statement that hospitals needed to

manage a list of their on-call physicians in a manner
that best meets the needs of the hospital’s patients



Shared/Community Call

= If on call physician refuses or fails to show up
physician and hospital still responsible

* Physicians can do elective surgery while on
call or be simultaneously on call if permitted
by the hospital

= Plan needs to specify what geographic area it
covers like the city of Columbus or Franklin
County

= Person from each hospital has to sign the

written glan




Shared/Community Call

* Has to be a formal plan and in writing

= Does not have to be submitted to CMS but
CMS may come in and look at the plan

= |f paramedics bring patient to your hospital, you
still have to see them and do MSE to determine
If the patient is in an emergency medical
condition

= Still

nave to keep written copy of list of which

doctors are on call and include physicians on

call at the other facility



On-Call Reguirements 2404

= Hospital must maintain a list of physicians who are
on-call

* The hospital has to keep the list of physicians who
are on-call to provide necessary treatment to
stabilize a patient in an EMC

= This is in the general provider agreement previously
discussed

= This on-call requirement applies to hospitals without
an ED If they have specialized capabilities

= ACEP has positions statements on EMTALA
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Clindcal Policies
Policy statements
Policy Statements w Revised and approved by ACEP Board of Directors April 2006
Replaces policy statement entitled "Hospital, Medical Staff, and Payer
s EEEIPDHEIIJHI‘I.]' for Er!1::-rg£'l-'l cy Department Pa.tu.?r-lts' approved September 1398; .WWW. ace p | O rg
revised and replaced "Medical Staff Responsibility for Emergency Department

EME & Dicaster Fatients™ approved by the ACEF Board of Directors September 15837 and

Preparedness Medical Staff Call Schedule™ approved as a Board Motion 1387
The Amernican College of Emengency Physicians (ACEP) believes that;

Find a Physician Group
= Hospitsls, medical staff, and payers share an ethical responsibiliny for the

=PiIL

Residency Programs prow 510

»f EMErgEncy Care.

» Haospitzl emergency departments {EDs) reguire a relisble on-call system that
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ACEP On-Call Physicians

ACEP endaorses the following principles: -

« Hospitals and their medical staffs must be familiar with and comply with the
requirements of the Emergency Medical Treatment and Active Labor Act
(EMTALA)."

= Al patients who come to an ED regquesting care must receive a medical screening
examination and the necessary treatment to stabilize an emergency medical
condition without unnecessary delay and without regard to the patient's ability to
|::|:E|1f.12 Under most circumstances, these services are best provided by an
emergency physician.

= A medical screening examination and any necessary stabilizing treatment may
require the use of ancillary, consultative, or inpatient services within the capakbility
of the hospital and its medical staff.’

= All hospitals that provide emergency services must maintain a schedule of
medical and surgical specialists on-call for the ED in a manner that best meets
the needs of the hospital’s patients who are receiving senvices !

= To ensure institutional compliance with the provisions of EMTALA, hospital
medical staff bylaws andifor rules, and regulations must delineate the
responsibilities of the on-call physician and should specify methods for monitoring
and ensuring compliance.

= On-call physician sernvices must be available within a reasonable time to provide
necessary stabilizing treatment1 and without regard to the patient’'s ability to pay.

= |If a hospital lacks the medical staff resources to provide on-call coverage for a
given specialty, the hospital must have a plan that specifies how such referrals
should be managed.’

= Fallow-up care should be arranged for all patients who reguire such care.

« Physicians who choose to assume direct on-site emergency care responsibility far
their patients must be physically present in the ED and must be members ofthe
medical staff, privileged to provide such care.

= Requests for consultative services should be made in accordance with the
patient's preferences andior health plan when feasible.

= Physician services (including medically necessary post-stabilization care), when
provided in response to the request for emergency care, should be recognized as
emergency senvices for reimbursement purposes and should be compensated in -

1]

- Iir 8



* Search in ACEF Policy Statements: | S0 |

Appropriate Interhospital Patient Transfer

Revised and approved by the ACEP Board of Directors September 1992 titled,
"Appropriate Interhospital Patient Transfer; June 1997; February 2002; and
Febrmary 20109

Origimally approved by the ACEP Board of Directors September 1989 as a position
statement titled, "Principles of Appropriate Patient Transfer™

The American College of Emergency Physicians (ACEP) believes that gquality
emergency care should be universally available and accessible to the public. For
patients evaluated aor treated in the emergency department (ED) who reqguire transfer
from the ED to anaother facility, ACEP endorses the following principles regarding
patient transfer.

The optimal health and well-being of the patient should be the principal goal of
patient transfer.

Emergency physicians and hospital personnel should abide by applicable laws
regarding patient transfer. All patients should be provided a medical screening
examination (M3SE) and stabilizing treatment within the capacity of the facility before
transfer. If a competent patient requests transfer before the completion ofthe MZE
and stabilizing treatment, these should be offered to the patient and documented.
Hospital policies and procedures should articulate these obligations and ensure
safe and efficient transfer.

The transferring physician should inform the patient or responsible party of the
risks and the benefits of transfer and document these. Before transfer, patient
consent should be obtained and documented whenever possible.

The hospital policies and procedures andfor medical staff bylaws should identify
the individuals responsible for and gqualified to perform M3Es. The policies and
procedures or bylaws must define who is responsible for accepting and
transferring patients an behalf of the hospital. The examining physician at the
transferring hospital will use his ar her best judgment regarding the condition of
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On-Call Requirements 2404

= Staff must be aware of who Is on-call including
specialists and sub-specialists

* The on-call list must be composed of physicians
who are members of the MS and who have hospital
privileges

= |f hospital participated in community call must
Include the names of the physicians pursuant to this

0
H

D

an

ospitals need to provide sufficient on-call

nysicians to meet the needs of the community



On-Call Requirements 2404

= The plan for community call must clearly
articulate which on-call services will be provided
and when

= CCP does not always mean that the physician
must come to the other hospital as the patient
can be transferred (example stroke center)

= Consider which is best approach for the patient
If physician has privileges at both hospitals

= Sending hospital must still conduct MSE and
stabilize within its capabllity and capacity if the
patient an EMC



On-Call Requirements 2404

= Hospitals participating in CCP must still accept
appropriate transfers from hospitals not
participating in the plan

= All Medicare participating hospitals must fulfill their
EMTALA obligation whether participating in a CCP
or not

= EMTALA does not apply to pre-hospital setting or
paramedics in the field but good to educate them
on this

= Updates to the CCP plan must be communicated
to EMS providers so they include the information in
their protocols



Simultaneous Call 2404

* Hospitals can permit physicians if they want
to be on call at two or more facilities

"+

0S

0S

nita

nita

s have to be aware and agree to this

s must have a P&P on this

= Staff will follow the written P&P if on-call is
not available when called to another hospital

= Back up plan might be to transfer the patient
to the next appropriate hospital



Scheduled Elective Surgery 2404

Hospital can decide if they will allow on-call
ohysician to do elective surgery or elective
orocedures

Hospitals need to have P&P on this

= CAH that reimburse physicians for being on call

may not want to do this since Medicare payment
nolicy regulations

Hospital must have back up plan in case on-call
ohysician is not available




Medical Staff Exemptions

= No requirement that all the physicians on the
MS must take call

= For example, a hospital may exempt a senior

take cal

= Hospita

ohysician (over 60) or physicians who have
neen on the staff for over 20 years

= However, can permit physicians to selectively

needs to ensure adequate call

schedule



On-Call Requirements 2404

= Hospital must have an on-call policy
*EMTALA Is the

= P&P must clear

nospital’s on-call policy

y delineate the responsibilities of

the on-call physician to respond, exam, and treat

= Blizzard, flood,

problems

= P&P must address steps to follow if on-call
ohysician can not respond due to circumstances
peyond their control

personal iliness, transportation



On-Call Requirements 2404

*CMS

does not have a specific requirement

regarding how frequent physicians have to be on

call
=CMS

recognizes for safe and effective care

hospital needs to have one physician on call
every day

= There Is no predetermined ratio CMS uses

= Useq

to use unwritten rule of 3

= lf3s

neclalists on the staff then need 24 hour

coverage (which CMS suggested never existed)



On-Call Requirements 2404

= CMS will consider all relevant factors In
determining If appropriate (relevant factor test)

= This would include number of physicians on the
medical staff, other demands of physicians,
number of times requiring stabilizing services of
the on-call physician, vacations, and
conferences

= Hospital does a significant number of cardiac
cath and holds itself out as a center of
excellence so CMS would expect 24 hour
coverage



On Call Physician Issues

=So what can hospitals do?

=|f 1 or 2 specialists then have reasonable call
schedule which includes some weekends and off
hours

=May be on call 7-10 days per month

=*|f services needed then permissible to transfer
to a facility with these services In “no coverage”
periods

=P&P covers what to do such as transfer to

another hospital as part of the plan



CMS FAQ on How Frequent to be On-call

(RSP | NS R LR Y (LY I W A N e LAY | UHLI"i'w.rIHII [N LS ) [P TN

2.Q: How frequently is a hospital's medical staff of on-call physicians expected
to provide on-call coverage?

2.A: Medicare does not set requirements on how frequently a hospital's medical staff of
on-call physicians is expected to provide on-call coverage. Hospitals are expected o
provide services based upon the availability of physicians required to be on-call. We
are aware that practice demands in treating other patients, conferences, vacations, and
days off must be incorporated into the availability of staff. We are also aware that there
are some hospitals that have imited financial means to maintain on-call coverage all of
the time. CMS allows hospitals flexibility to comply with EMTALA obligations by
maintaining a level of on-call coverage that is within their capability.

1m
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CMS FAQ on On-Call Responsibilities

- -
CMS Question and Answer Program
Memorandum on EMTALA On-Call
Responsibilities
DEFPARTMEMNMT OF HEALTH & HUMAMN SERWVICES
Centers for Medicare & Medicaid Services
500 Security Boulevard
Baltimore. MDD 21244 1350
Ref-#358C-02-34
DATE: June 13, 2002
FROM: Director, Survey and Certification Group, Center for Medicaid and Medicare
Services
SUBJECT: On-Call Requirements - ERNTALA
TO: Associate Regional Administrators. Division of Medicaid and State Operations.
Region 1-X
The purpose of this program memorandum is to provide guidance to regional offices.
state survey agency personnel and hospitals regarding the Emergency Medical
Treatment and Labor Act (EMTALAY I has come to our attention that the medical
community has concerns that the mplementation and enforcement of EMTALS for
on-call physicians is not being applied consistently across the country. WWe hawve
prepared the following guestions and answers based on guestions we have received
to clarifby hospital responsibilities concerming on-call physicians. |

o IEr P

www.acep.org/content.aspx?1d=30120&terms=emtala%200
n%?20calL
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On-Call Requirements 2404

= Remember that if on-call physician iIs
requested to come to the ED and refuses, it is
a violation against both the physician and the
hospital

= Also a violation if the physician refused to
come within a reasonable time

= CMS says hospitals are well advised to make
physicians who are on call aware of their on-
call P&P and the physician's obligation



On-Call Requirements 2404

= |If hospital A with an EMC need the specialty
services of hospital B, pursuant to the CCP,
then the physician is required to report to

hos
=ED

nital B to provide the stabilization treatment

ohysician can call the on-call physician for

consultation and on-call physician does not have
to show up If not requested

= The decision to have the physician show up Is
made by the ED physician who has examined
the patient



On-Call Requirements 2404

= Remember to include in P&P and
education the following

= Physicians who are on call are not
representing their office practice
when they are on call

* They are representing the hospital

= When they are on call they must
show up within a reasonable time If
requested to come to the ED



On-Call Requirements 2404

* Physician having an office full of patients Is
no excuse to not showing up when on-call
and requested by the ED doctor to see the
patient

= |t Is generally not acceptable to send ED
patients to their offices for exam and
treatment of an EMC

= Exception Is made when medically indicated
and patient need specialized service like

special equipment the hospital does not have



On-Call Requirements 2404

= However, physician’s office must be part of
hospital’s provider based system with same
CMS certification number as the hospital

= [t must be clear that the transport is not done for
the convenience of the physician

= Must be genuine medical issue and all
iIndividuals with same medical condition are
treated the same way

= Appropriate medical personnel must accompany
the patient to the physican’s office



On-Call Requirements 2404

= Decision as to whether the on-call physician
must respond personally or whether a non-
physician can respond (PA, NP, or orthopedic
tech) can be made by on-call physician

* It must also be permitted by the hospital’s
P&P

= Actually the ED physician makes the decision
based on the patient’s need

= Also, must be within scope of practice for the

reﬁresentative such as the PA or NP



On-Call Requirements 2404

* Determination Is also based on capabillities
of the hospital as to whether on-call
physician can send a representative

* Determination Is based on MS by-laws and
Rules and Regulations (R&R)

= On-call physician is still responsible for
making sure the necessary services are
provided to the patient



On-Call Requirements 2404

= There is no prohibition against the treating
physician consulting on a case with another

physician

= This physician may or may not be on the on-call list

= May consult by telephone, video conferencing,
transmission of test results, or any other means of
communication

= Example, patient bitten by poisonous pet snake
and physician consults with expert in this area



On-Call Requirements 2404

= CMS recognized that some hospitals use
telecommunication to exchange x-rays or test
results with consulting doctors not on the
premises

= However, if the physician specialist is on-call and
IS requested by the treating physician to come to
the hospital this must occur

= Reimbursement issues are outside the scope of
EMTALA enforcement but be aware of
telemedicine reimbursement policy



On-Call Requirements 2404

= Telehealth or telemedicine policy is located In the
Medicare Benefit Policy Manual, Pub. 100-02,
Chapter 18, Section 270

= CMS has changes to the CoP manual on telemedicine
effective July 2011

= http://www.cms.hhs.gov/Manuals/IOM/list.asp

= Also remember that EMTALA Is a requirement to treat
and not a requirement to pay

= On-call physician must see patient even if physician
does not accept that insurance plan or patient does

not have insurance
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telel 1T services, o non-sinmmnidtaneonsly, as 15 the caze wath many teleradiology serwvices.
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On-Call Requirements 2404

= [f physician who is on-call typically directs the
Individual to be transferred to another hospital when
on-call, instead of making an appearance when
requested

= Then the physician as well as the hospital may be
found in violation of EMTALA unless higher level of
care is needed

= CMS reminds that while enforcement is against the
hospital but the OIG can fine the physician for a
violation (remember the OIG slide previously where
physicians were fined)



On-Call Requirements 2404

*\What Is a reasonable time to respond?

* CMS previously required hospitals to
delineate expected response time In minutes

* Now says hospital is well-advised to establish
In its P&P the maximum number of minutes
what constitutes a reasonable response time

* Generally response time for true emergencies
IS expected In the range of 30-45 minutes



On-Call Requirements 2404

= Differentiate between response times on phone

and p

nysical presence

= |nclud

e what to do if they don’t show such as

contact department chair or VP of MS

= |[f on-call physician doesn’t show up timely, take
this seriously

= Physician may also be in violation of EMTALA

"Try to
and if

get partner or another physician to come In
hospital does this then CMS now says the

hosEital IS not In violation of EMTALA



On-Call Requirements 2404

= However, if on-call physician does not show up and
patient has to be transferred to another hospital

= The hospital is in violation of EMTALA
* Need to maintain list of on-call physicians

* Need to have the name of the physician and not
group practice name like OB-GYNSs Incorporated

= Remember if service generally available to the
public, they Is available to ED patients like
ultrasound



Follow Up Care and EMTALA

= Medical staff bylaws or P&P must define the responsibility
of the on call physician for certain things

= This would include responsibility to respond, examine, and
treat patients with emergency medical condition

= Designate in policy physician is responsible for the care of
the patient when on call through the episode created by the
EMC

= Physician does not have to take patient for subsequent
problems unless the physician on call at the time again

= On call physician can not require co-pay or insurance
Information before assuming responsibility for the care of
the patient
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The End! Questions??

= Sue Dill Calloway RN, Esq.
CPHRM, CCMSP

= AD, BA, BSN, MSN, JD

= President of the Patient Safety and
Education Consulting

= Board Member
Emergency Medicine Patient Safety
Foundation at www.empsf.org

= 614 791-1468

= sdilll@columbus.rr.com
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EMTALA

=Are you up to the
challenge?

=Sample educational
memo for physician
follows this slide

=|ist of regional offices
follows this

sEMTALA resources




Resources

*The EMTALA Answer Book 2013 by Mark
Moy, Aspen Publication

= Bitterman, Robert A, MD, JD. Providing
Emergency Care Under Federal Law-
EMTALA, American College of Emergency

Physicians. 2001. Supp

=20 Common Practices t
Physicians Cited at

ement 2004

nat will Get On-Call

http://medlaw.com/healthlaw/EMTALA/educ
ation/20-common-practices-that-.shtml,



20 Common Practices Article
= Article by Stephen Frew JD

= When asked to come to the ED physician responds
to admit and will see the patient later. EMTALA
requires a reasonable response time

= \When asked to come to the ED to see patient
physician debates the necessity of coming In.
Response is not negotiable or debatable

= \When asked to come In refuses and orders patient
sent to another facility

= http://www.medlaw.com/healthlaw/EMTALA/education/20-

common-ﬁractices-that-.shtml




20 Common Practices Article

= When asked to come to the ED physician declines
saying patient needs exceeds their scope of
practice. Physician must render care within their
privileges and not their usual scope of practice.

= Physician must come in and justify any transfers

= When covering more than one hospital and
physician asks patient be sent where physician is
currently seeing patients instead of the patient’s
location

= Unless an emergency and it is done to meet the needs of
the patient



20 Common Practices Article

= When asked to come to the ED physician responds
patient was previously discharged from their
practice for non compliance or non payment

= When asked to come to the ED the on-call
physician responds not interested because patient
IS aligned with another physician who is
unavailable or declined to come in

= Declining a requested transfer from a hospital
without the capability to deal with the patient’s
needs and regardless of the ability to pay



20 Common Practices Article

= On-call physician refuses to accept a patient
because a specialist at the first hospital was not
available

= Refusing to participate in the call list which then
leads gaps in the list but expecting to be called for
your patients and patient for whom you are covering

= Listing your PA or NP on the call rooster instead of
the on-call physician

= Not signing the transfer form prior to the transfer



Physician Education Memo

* The following lists important elements that a
hospital could use to provide a memo to
physician to educate them on EMTALA

= Also make sure they know how to complete
an EMTALA transfer form

" Include a sample of a completed one for
reference



Physician Education

=On Call Memo for your
EMTALA might include t

*The hospital has a lega

physicians on
ne following points

duty to provide on-

call physicians for emergency patients under

the federal EMTALA law

= Whenever you are on-call, you are
representing the hospital and not your office

practice



Physician Education

= |t Is the treating Emergency Department
physician who makes the final decision
regarding which on-call individual to contact
and whether or not that physician must come
to the hospital

= The ED physician can do a phone consult or
may require the physician to come to the
Department to actually see the patient



Physician Education

= The ED physician may agree, if it Is
appropriate for the physician’s PA, NP, or
orthopedic tech to come and see the
patient or whether the physicians needs to
come

» Under the federal EMTALA law, If you are
on-call you must show up within a
reasonable time when called and
requested to show up



Physician Education

* The rule of thumb that has been used by
CMS surveyors for a patient covered by
EMTALA is 30-60 minutes, absent
extenuating circumstances (e.g. in surgery,
weather, etc.)

* Federal law requires the hospitals to have a
time specified in our policy which for a true
emergenciesis __ minutes



Physician Education

e If the
OoNn-Ca
Must

nospital has to transfer a patient because the

| MD did not show u

0, the sending hospital

orovide the name and address of that

physician to the receiving

nospital

e The receiving hospital must report the violation to

CMS

e This means both the hospital and physician could
be surveyed and scrutinized to determine if a

violati

on of EMTALA,



Physician Education

* Physicians, as well as hospitals, may be subject
to penalties for violating EMTALA'’s on-call

provisions

= Physician risks include civil monetary penalties,
lose of license, termination from Medicare and
other federal health programs, criminal
prosecution or civil lawsuits , and medical staff
suspension and can be reported to the State
Medical Board by OIG



Physician Education

*Per CMS, having an office full of patients Is
not an allowable excuse for not coming in
timely when on call and requested by the

ED physician to come to the hosp

*EMTALA requires the name of Inc
physician & not the name of the p

ital

ividual
nysician’s

group practice to be included on t
list

ne on-call



Physician Education

eEMTALA Is a requirement to treat; it Is not a
requirement to pay

e The on-call physician must respond
whether or not the patient belongs to a
Managed Care Organization in which that
physician participates, Is a Medicaid or
Medicare patient, or whether the patient
has no insurance



Resources

= 20 Common Practices that will Get On-Call
Physicians Cited at
http://medlaw.com/healthlaw/EMTALA/education/
20-common-practices-that-.shtml,

* The EMTALA Answer Book 2009 by Mark Moy,
Aspen Publication,

= Bitterman, Robert A, MD, JD. Providing
Emergency Care Under Federal Law-EMTALA,
American College of Emergency Physicians.
2001. Supplement 2004.



Resources

=On Call Specialist Coverage In
ED, ACEP Survey of ED
Directors, Sept 2004, and 2006
ACEP Survey

SIS = Surgeons Violate Sherman Act
w8t by Refusing On Call
Emergency Care Duty, Hospital
Says, Health Law Reporter, Vol
15, Number 2, January 12,
2006
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About Us - People Services & Resources Publications Events = Media Center - Cared

Resource eturn to Previous Page

EMTALA Resource Center pelated Service

Set forth below are the statutes, regulations and other documentation
regarding the Emergency Medical Treatment and Active Labor Act
reguirements. Datient Care

and as a result

January 2011
CME recently issued an Advance MNaotice of Froposed Rulemaking stating that
itis considering revising the EMTALA rules regarding the application of
EMTALA to hospital inpatients.

www.bricker.com/services/resourc
e-details.aspx?resourceid=188

Federal Statutes

Full text of the EMTALA statute.
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EMTALA

CMS MNaws

Resources

EMTALA Resources and References

Statute, Regulations, and Government Interpretive Guidelines.
1. 42 USC 1395dd (EMTALA statute)

2. 42 CFR 489.24; 42 CFR 489.20 (EMTALA regulations)

3. 68 Fed. Reg. 53,221-53264 (2003): the new final EMTALA regulations on
EMTALA published by CMS in the Federal Register on September 9, 2Z003.
The new regulations became effective Mowvember 10, 2003. A copy of the
new EMTALA rules can be found though the Federal Register Online GPO
Access at:
htt

- -'I -'Illl'
. W

VWW . ACCEeSS.gpo. fanz0909c.html under "Separate

parts in this issue."

4. CMS's Interpretive Guidelines ({issued in May 2004) for state surveyors and
CMS regional offices regarding the enforcement of EMTALA under the mew
regulations is awvailable on line at htt
cert/letters.asp.
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American Health Lawyers Association

www.healthlawyers.org/Resources/Health%20La AA [
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History | Incoming Links

Leading health law to excellence through

AHLA = Health Law Resources S By T

About AHLA _
Emergency Medical and Labor Treatment Act (EMTALA)

Overview of Issue
Events and Education The Emergency Medical Treatment and Active Labor Act (EMTALA), also known as the "Patient Anti-
Publications Dumping” statute, is a Federal statute intended to prevent Medicare-participating hospitals with dedicated
emergency departments from refusing to treat people based on their insurance status or ability to pay. The core
objective of EMTALA is to protect patients seeking emergency care who might otherwise go untreated and be left
Healthcare Reform Legal without a remedy. Although EMTALA's focus is upon preventing disparate treatment of patients who cannot pay
for treatment, EMTALA applies to all patients whether or not eligible for Medicare benefits. (42 U.5.C. & 1395dd

(a)). The specific requirements of the statute are detailed in regulations that have been the subject of frequent
regulatory action and court decisions.

Policy

EMTALA was enacted in 1986 under Section 18567 of the Social Security Act. (42 U.5.C. § 1395dd). EMTALA was
passed as part of the Consolidated Omnibus Budaget Reconciliation Act of 1985 (COBRA) (Pub. L. 99-272].
Congress enacted EMTALA in response to wide spread concerns that hospitals were denying emergency care to
indigent and uninsured patients, and shunting them ("dumping”™) to another facility for care, or to no facility at all,
by discharging the patient after a cursory inadequate medical examination.

Authority -
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Regional Offices

* Region 1: Boston Regional Office
States served: Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, Vermont

* Health Standards & Quality
Center for Medicare Services
JFK Federal Building, Room 2325
Boston, MA 02203
617-565-1298
fax 617-565-4835



Regional Offices

= Region II: New York Regional Office
States and territories served: New Jersey, New York,
Puerto Rico, Virgin Islands

= State Operations Branch (NY)
Center for Medicare Services
26 Federal Plaza, Room 3811
New York, NY 10278-0063
212-264-3124:; fax 212-861-4240

= State Operations Branch (NJ, PR & VI)
Center for Medicare Services
26 Federal Plaza, Room 3811
New York, NY 10278-0063
212-264-2583; fax 212-861-4240
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Regional Offices

= Region lll: Philadelphia Regional Office

= States and territories served: Delaware, District
of Columbia, Maryland, Pennsylvania, Virginia,
West Virginia

= Division of Medicaid and State Operations
Center for Medicare Services
Suite 216, The Public Ledger Bldg.
150 S. Independence Mall West
Philadelphia, PA 19106
215-861-4263
fax 215-861-4240



Regional Offices

= Region IV: Atlanta Regional Office
States served: Alabama, North Carolina,
South Carolina, Florida, Georgia, Kentucky,
Mississippi, Tennessee

» Health Standards & Quality
Center for Medicare Services
61 Forsythe Street, SW, #4T20
Atlanta, GA 30301-8909
404-562-7458
fax 404-562-7477 or 7478



Regional Offices

= Region V: Chicago Regional Office
States served: lllinois, Indiana, Michigan,
Minnesota, Ohio, Wisconsin

» Health Standards & Quality
Center for Medicare Services
233 N. Michigan Ave, Suite 600
Chicago, IL 60601
312-353-8862
fax 312-353-3419



Regional Offices

= Region VI: Dallas Regional Office

States served: Arkansas, Louisiana, New
Mexico, Oklahoma, Texas

State Operations Branch (TX)
Center for Medicare Services
1301 Young St., 8th Floor
Dallas, TX 75202
214-767-6179

fax 214-767-0270



Regional Offices

= State Operations Branch (OK, NM)
Center for Medicare Services
1301 Young St., 8th Floor
Dallas, TX 75202
214-767-3570
fax 214-767-0270

= State Operations Branch (AR, LA)
Center for Medicare Services
1301 Young St., 8th Floor
Dallas, TX 75202
214-767-6346
fax 214-767-0270



Regional Offices

= Region VII: Kansas City Regional Office
States served: lowa, Kansas, Missouri, Nebraska

= Center for Medicare Services
Richard Bolling Federal Building
601 E. 12th St., Room 235
Kansas City, MO 64106-2808
816-426-2408
fax 816-426-6769



Regional Offices

= Region VIII: Denver Regional Office
States served: Colorado, Montana, North Dakota,
South Dakota, Utah, Wyoming

* Health Standards & Quality
Center for Medicare Services
1600 Broadway, Suite 700
Denver, CO 80202
303-844-2111
fax 303-844-3753



Regional Offices

= Region IX: San Francisco Regional Office
States and territories served: American Samoa,
Arizona, California, Commonwealth of Northern
Marianas Islands, Guam, Hawaili, Nevada

» Health Standards & Quality
Center for Medicare Services
75 Hawthorne Street, 4th Floor
San Francisco, CA 94105-3903
415-744-3753
fax 415-744-2692



Regional Offices

= Region X:

= Seattle Regional Office
States served: Alaska, ldaho, Oregon,

Washington

» Health Standards & Quality
Center for Medicare Services
2201 Sixth Ave.

Mail Stop RX40

Seattle, WA 98121-2500
206-615-2410

fax 206-625-2435



EMTALA

=Are you up to the
challenge?




Questions??
= Sue Dill Calloway RN, Esq. CPHRM
= AD, BA, BSN, MSN, JD

= President of the Patient Safety and
Education Consulting

= Board Member
Emergency Medicine Patient Safety
Foundation at www.empsf.org

= 5447 Fawnbrook Lane
= Dublin, Ohio 43017
= 614 791-1468

= sdilll@columbus.rr.com
...
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